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 Plaintiffs’ Response to the CFTC’s Motion to Dismiss is long on rhetoric.  

But it does not engage with the actual arguments that the CFTC has made, as to 

either the lack of appellate jurisdiction or the multiple threshold failures that reveal 

Plaintiffs’ preliminary-injunction motion—and this entire case—to be meritless. 

As to the lack of appellate jurisdiction, Plaintiffs reiterate their reliance on 

McCoy v. Louisiana State Board of Education, 332 F.2d 915 (5th Cir. 1964), 

which recognizes a narrow exception for “constructively denied” injunction 

motions under 28 U.S.C. § 1292.  But they brush off the application of that 

doctrine to the on-point Fideicomiso De La Tierra Del Cano Martin Pena v. 

Fortuno, 582 F.3d 131 (1st Cir. 2009) (per curiam), which is labelled “inapposite” 

for also involving the “denial of a temporary restraining order.”  See Resp. 4 n.1.   

In Fideicomiso, like here, the First Circuit faced protests of “interim” 

irreparable harm as to the district court’s chosen “method of proceeding” by 

addressing certain “threshold” jurisdictional issues before a pending preliminary-

injunction motion—“no radical departure from the usual course”—because there 

was no “indicat[ion] that an injunction was foreclosed.”  582 F.3d at 133–134.  

The First Circuit distinguished such circumstances from those in which “the 

district court had made clear that it was foreclosing the requested relief,” 

explaining this distinction’s importance because a contrary rule “effectively would 

deprive district courts of the ability to manage effectively the initial phases of such 
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litigation.”  Id. at 133.  The District Court’s docket-sequencing choices below have 

been similarly unremarkable.  If anything, because the Fideicomiso district court 

had already denied a TRO before turning to other “threshold” jurisdictional issues, 

the lack of appellate jurisdiction here is even starker.  Cf. id. at 134 (noting that 

TRO denial order “did not claim to deny an injunction” altogether). 

Nor have Plaintiffs justified their litigation strategy that has led to this non-

emergency “emergency” situation.  Plaintiffs concede, consistent with their 

original September 30, 2022 motion, that their allegedly ongoing “irreparable 

harm,” all of which takes the form of purely economic downstream losses to third 

parties, has been incurred “since shortly after” the August 4, 2022 withdrawal 

letter issued.  See Resp. 3.  Yet Plaintiffs nowhere explain, among other things, 

why they waited almost 2 months since that letter and 3 weeks after filing suit to 

move for a preliminary injunction; another month and a half to seek any sort of 

expedited hearing, and only then giving an arbitrary “by Christmas” deadline for 

additional harms supposedly incurred in “early December” or “by December 15”; 

yet another month to notice their appeal; 15 days to object to the Magistrate 

Judge’s R&R, which was presented for the District Court’s resolution only 4 days 

after this appeal was taken; and 11 days to file their motion to this Court on a non-

emergency basis, with a new but equally arbitrary January 19, 2023 interim 

deadline requested less than a month before the original February 15, 2023 relief 
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date.  Without any support and despite the conceded foreseeability of their now-

“accelerating” harms, Plaintiffs instead respond that they have “tried to move 

along their preliminary injunction request,” “sought to stimulate district court 

action” with their November 18 motion to expedite, and are seeking “the most 

sensible briefing schedule possible” now available.  Resp. at 5–6.  None of that 

reflects the behavior of parties facing an actual “emergency.”  And it certainly 

does not render “impracticable” Plaintiffs’ failure to comply with Federal Rule of 

Appellate Procedure 8.  

Further, Plaintiffs again decline to attempt an argument that this “appeal” is 

eligible for mandamus under this Court’s established three-part test, which ensures 

that that “extraordinary” writ is reserved for “really extraordinary circumstances.”  

Compare Resp. 10–11; with Mot. to Dismiss at 15 (citing In re Babin, No. 22-

40306, 2022 WL 1658701, at *3 (5th Cir. May 25, 2022)).  That failure is 

especially egregious as Plaintiffs, in an unexplained footnote, acknowledge that 

they have attempted to comply with Federal Rule of Appellate Procedure 21(a)(1) 

only as of January 12, 2023, see Resp. 11 n.2—just 1 week from Plaintiffs’ latest 

January 19 requested relief date, despite being 20 days after this “appeal” was 

noticed and almost 2 months since Plaintiffs’ last update to the District Court.  

That additional self-inflicted procedural failure, whether intentional or not, only 

further burdens the District Court’s docket-management and effectively eliminates 
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any potential response, per Rule 21(b)(4), to this surprise collateral attack. 

As to the merits, Plaintiffs’ Response simply reprises the preliminary-

injunction and motion-to-dismiss briefing before the District Court, see Resp. 6–

10—and is wrong for the same reasons.1  See Mot. to Dismiss 16–24; D.Ct. Dkt. 

17; D.Ct. Dkts. 19, 25; see also D.Ct. Dkt. 31 at 7 & n.4 (noting that “at best, 

Plaintiffs can only strain to analogize to other cases” and that their failure to cite 

on-point authority “leaves the court highly skeptical of their arguments”).  And 

this Court owes no credence to Plaintiffs’ characterization of this litigation as 

some righteous battle against “[u]nelected bureaucrats … vested with great power 

over American citizens” to preserve “fairness and democracy” from the 

“administrative state[].”  Resp. 1–2.  Nor is the CFTC’s supposed failure to show 

that DMO’s August 4, 2022 withdrawal letter is somehow “saving the Nation” of 

any moment.  Cf. Resp. 6.  Again, that withdrawal is no different from any other 

routine, informal, and inherently discretionary staff no-action correspondence, and 

on its face and by the express terms of 17 C.F.R. § 140.99(a)(2) lacks any legal 

                                           

1  Plaintiffs’ Response declines to address the Notice to Traders on the 
PredictIt.org website and PredictIt.org’s January 1, 2023 Twitter thread, both of 
which contradict Plaintiffs’ characterization of the 2014 no-action letter as some 
sort of “license,” “permit,” or other “approval” from the Commission.  See Mot. to 
Dismiss 18–19 & Exs. 4–5.  That still-unexplained disconnect underscores the 
absence of Victoria University, PredictIt’s ostensible operator, as a party from this 
case—and the accompanying lack of Article III standing. 
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effect beyond those otherwise provided by the Commodity Exchange Act and 

CFTC regulations.  And again, it is the CEA and CFTC regulations that at all 

times govern any legal liability that PredictIt’s operators may (or may not) face 

from the Commission, regardless of any non-binding recommendation that its staff 

may (or may not) make.  Indeed, that is precisely why courts nationwide have 

unanimously concluded that staff no-action letters are unreviewable under the 

Administrative Procedure Act.  Plaintiffs’ overblown table-pounding to the 

contrary only betrays the absence of law or facts favorable to them here. 

For these reasons and those already given, this Court should dismiss or, at a 

minimum, deny the motion for injunction pending appeal.   

 Respectfully submitted, 
 
/s/ Kyle M. Druding         
 
Robert A. Schwartz 
  General Counsel 
Anne W. Stukes 
  Deputy General Counsel 
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  Assistant General Counsel 
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January 17, 2023 

Case: 22-51124      Document: 32     Page: 6     Date Filed: 01/17/2023



 

 

 

CERTIFICATE OF COMPLIANCE 

 1. I hereby certify that this Motion and Opposition complies with the 

type-volume limits of Fed. R. App. P. 27(d)(2)(C) because, excluding the parts of 

the document exempted by Fed. R. App. P.  27(a)(2)(B) and 32(f), this brief contains 

1,106 words. 

 2. I hereby certify that this Motion and Opposition complies with the 

typeface requirements of Fed. R. App. P. 32(a)(5) and the type-style requirements 

of Fed. R. App. P. 32(a)(6) because this brief has been prepared in a proportionally 

spaced typeface using Microsoft Word 2019 in 14-point Times New Roman. 

 

      /s/ Kyle M. Druding  
      Kyle M. Druding 

 

  

Case: 22-51124      Document: 32     Page: 7     Date Filed: 01/17/2023



 

 

 

CERTIFICATE OF SERVICE 

I hereby certify that on January 17, 2023, I caused the foregoing Reply to be 

served on the Clerk of the Court for the United States Court of Appeals for the 

Fifth Circuit and on Plaintiffs-Appellants, using the Court’s CM/ECF system, as 

all participants in this case are registered CM/ECF users. 

 
/s/ Kyle M. Druding  

      Kyle M. Druding 
 

 

Case: 22-51124      Document: 32     Page: 8     Date Filed: 01/17/2023


	22-51124
	Docket Summary
	ShowDocMulti20230209093834003808

	1 Notice of Appeal - 12/30/2022, p.9
	4 Attorney Appearance Filed - 12/31/2022, p.11
	5 Attorney Appearance Filed - 01/03/2023, p.12
	6 Motion Filed on Behalf of Party - 01/03/2023, p.13
	22-51124MotionInjunction
	CERTIFICATE OF INTERESTED PARTIES
	STATEMENT PURSUANT TO FIFTH CIRCUIT RULE 27.4 REGARDING NEED FOR THE COURT TO ACT WITHIN A SPECIFIED TIME
	TABLE OF CONTENTS
	TABLE OF AUTHORITIES
	INTRODUCTION AND RELIEF REQUESTED
	JURISDICTIONAL STATEMENT
	BACKGROUND
	A. The CFTC Authorizes the Establishment of the PredictIt Market.
	B. The CFTC Abruptly Shutters the PredictIt Market.
	C. The CFTC’s Direction to Liquidate All Contracts Likely Will Lock Up the PredictIt Market in January.
	D. The District Court Fails to Act on the Appellants’ Motion for Preliminary Injunction.

	ARGUMENT
	I. The Court Should Issue an Injunction Pending Appeal.
	A. Moving for an Injunction Pending Appeal in the District Court Would Be Impracticable.
	B. The Court Should Enjoin the Commission’s Mandate to Liquidate All Pending Market Contracts by February 15, 2023.
	1. Appellants Will Suffer Irreparable Harm Absent an Injunction.
	2. Appellants Have Presented Serious Legal Questions That the CFTC’s Decision to End the Market Violates the Administrative Procedure Act.
	3. The Balance of the Equities and Public Interest Weigh Heavily in Favor an Injunction.


	II. The Court Should Pause the Agency’s Decision Pending Judicial Review Pursuant to 5 U.S.C. § 705.
	III. In the Alternative, the Court Should Issue a Writ of Mandamus.

	CONCLUSION
	CERTIFICATE OF CONFERENCE
	CERTIFICATE OF COMPLIANCE
	CERTIFICATE OF SERVICE

	Appendix
	App'x Cover Page
	Appendix
	2022-09-30 [12-2] Appendix to Plaintiffs_ Motion for Preliminary Injunction
	Cover Page
	App_x to Motion for Preliminary Injunction
	Declaration ISO Mot. for PI (Dean Phillips)
	Declaration ISO Mot. for PI (Dean Phillips) final
	Exhibit 1
	2014-06-26 Request for No-Action Relief
	Exhibit 2
	2014-10-29 No-Action Letter
	Exhibit 3
	2022-08-04 Revocation

	Declaration ISO Mot. for PI (Kevin Clarke)
	Declaration ISO Mot. for PI (Harry Crane)
	Declaration ISO Mot. for PI (Corwin Smidt)


	2022-10-06 [14] Order (referring Motion to Transfer to Magistrate)
	2022-10-20 [18] Reply ISO Motion for Preliminary Injunction
	INTRODUCTION
	ARGUMENT
	I. Plaintiffs Are Likely to Succeed on the Merits of Their APA Claims
	A. The Revocation Is Judicially Reviewable Final Agency Action
	B. The Revocation Was Not an Unreviewable Exercise of Prosecutorial Discretion
	C. The CFTC’s Revocation of the No-Action Relief Is Reviewable as a Revocation of a License Under Section 558(c) of the APA

	II. The Trader, Academic, and Operator Plaintiffs Have Standing, and a Preliminary Injunction Is Necessary to Prevent Irreparable Harm
	III. The Equities and Public Interest Strongly Weigh in Favor of a Narrow Preliminary Injunction Against the CFTC’s Mandate to Prematurely Liquidate Contracts

	CONCLUSION

	2022-10-20 [18-2] Exhibit B (Victoria University Ltr)
	Exhibit B
	Exhibit B VUW Statement re Aristotle Sept 2022

	2022-11-18 [22] Order (referring MTD to magistrate)
	2022-11-18 [23] Motion to Expedite Hearing and Resolution of Motion fo Preliminary Injunction
	23-main
	23-1
	23-2
	Cover page Ex. 1.pdf
	CLARKE DEC (no cover).pdf

	23-3
	Cover page Ex. 2.pdf
	PHILLIPS DEC (no cover).pdf


	2022-12-08 [30-4] Ex. 2 to Supplemental Memorandum
	Exhibit 5
	Ex. 5  Lowery Declaration w Exhibit
	Lowery Declaration Predictit




	Exhibit
	Exhibit 1
	CA5 - Declaration of John Phillips


	8 DKT-1 Letter - 01/03/2023, p.132
	20 Motion to Dismiss - 01/10/2023, p.136
	20 Exhibit 1 - 01/10/2023, p.169
	20 Exhibit 2 - 01/10/2023, p.178
	20 Exhibit 3 - 01/10/2023, p.195
	20 Exhibit 4 - 01/10/2023, p.226
	20 Exhibit 5 - 01/10/2023, p.229
	23 Unfiled Document - 01/10/2023, p.231
	23 BR-9 Letter - 01/10/2023, p.326
	27 Reply Filed to Response/Opposition - 01/12/2023, p.327
	27 Exhibit 1 - CFTC's Opposition to Plaintiffs' Motion to Expedite - 01/12/2023, p.344
	Exhibit 1
	2022-11-15 [26] Opposition to Pls._ Motion to Expedite.

	32 Reply Filed to Response/Opposition - 01/17/2023, p.348
	34 MOT-2 Letter - 01/17/2023, p.356
	34 Non Dispositive Court Order - 01/17/2023, p.357
	35 BR-15 Letter - 01/18/2023, p.359
	40 Appellant/Petitioner Brief Filed - 01/26/2023, p.363
	40 Brief Paper Copies Form - 01/26/2023, p.421
	41 Record Excerpts Filed - 01/26/2023, p.422
	Tab 1
	Tab 2
	Tab 3
	Tab 4
	Tab 5
	Tab 6
	Tab 7
	Tab 8
	Tab 9
	Tab 10
	Tab 11

	41 Paper Copies Form - 01/26/2023, p.482
	44 Non Dispositive Court Order - 01/26/2023, p.483
	44 MOT-2 Letter - 01/26/2023, p.485
	48 Letter Regarding Corrections to Plaintiffs-Appellants' Opening Brief - 01/31/2023, p.486
	48 Corrected Plaintiffs-Appellants' Opening Brief - 01/31/2023, p.488
	49 Attorney Appearance Filed - 02/01/2023, p.546
	50 Attorney Appearance Filed - 02/01/2023, p.547
	52 Amicus Curiae Brief Filed - 02/01/2023, p.548
	52 Brief Paper Copies Form - 02/01/2023, p.574
	53 Unfiled Document - 02/01/2023, p.575
	53 BR-9 Letter - 02/01/2023, p.580
	57 Attorney Appearance Filed - 02/01/2023, p.581
	58 Amicus Curiae Brief Filed - 02/01/2023, p.582
	58 Brief Paper Copies Form - 02/01/2023, p.597
	59 Appellee/Respondent Brief Filed - 02/01/2023, p.598
	59 QCBR-5 E-Filers Letter - 02/01/2023, p.669
	59 Brief Paper Copies Form - 02/01/2023, p.671
	66 Appellant/Petitioner Reply Brief Filed - 02/06/2023, p.672
	66 Brief Paper Copies Form - 02/06/2023, p.708


