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CERTIFICATE OF SERVICE

I, Michael J. Edney, counsel for Plaintiffs-Appellants, hereby certify that on
January 25, 2023, I caused a true and correct copy of the foregoing Plaintiffs-
Appellants’ Record Excerpts to be electronically filed with the Clerk of Court for
the United States Court of Appeals for the Fifth Circuit by using the Appellate
CM/ECF system. The participants in the case are registered CM/ECF users and
service will be accomplished by the appellate CM/ECF system. I further certify that
Counsel for Appellee, Kyle Druding, has been served by email at the address listed
below:

Kyle M. Druding
Assistant General Counsel
U.S. COMMODITY FUTURES TRADING COMMISSION
Three Lafayette Centre
1155 21st Street, N.W.
Washington, DC 20581
Phone: (202) 418-6024
Fax: (202) 418-5127
kdruding@cftc.gov

/s/ Michael J. Edney
Michael J. Edney
Counsel for Plaintiffs-Appellants
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APPEAL,ML,MOTION_REFERRED

U.S. District Court [LIVE]
Western District of Texas (Austin)
CIVIL DOCKET FOR CASE #: 1:22-cv-00909-LY

Clarke et al v. Commodity Futures Trading Commission

Assigned to: Judge Lee Yeakel

Demand: $0

Case in other court: Fifth Circuit, 22-51124
Cause: 05:551 Administrative Procedure Act
Plaintiff

Kevin Clarke

Plaintiff

Trevor Boeckmann

Plaintiff

Harry Crane

represented by

represented by

represented by

Date Filed: 09/09/2022

Jury Demand: None

Nature of Suit: 899 Other Statutes:
Administrative Procedures Act/Review or
Appeal of Agency Decision

Jurisdiction: U.S. Government Defendant

Michael James Edney

Hunton Andrews Kurth LLP
2200 Pennsylvania Avenue, NW
Washington, DC 20037
202-778-2204

Email: medney@HuntonAK.com
ATTORNEY TO BE NOTICED

John J. Byron

Steptoe & Johnson LLP

227 West Monroe Street

Suite 4700

Chicago, IL 60603
312-577-1283

Fax: 312-577-1370

Email: jbyron@steptoe.com
ATTORNEY TO BE NOTICED

Michael James Edney
(See above for address)
ATTORNEY TO BE NOTICED

John J. Byron
(See above for address)
ATTORNEY TO BE NOTICED

Michael James Edney
(See above for address)
ATTORNEY TO BE NOTICED

John J. Byron

(See above for address)
ATTORNEY TO BE NOTICED

RE-1 22-51124.1
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Plaintiff

Corwin Smidt represented by Michael James Edney
(See above for address)
ATTORNEY TO BE NOTICED

John J. Byron
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

Avristotle International, Inc. represented by Michael James Edney
(See above for address)
ATTORNEY TO BE NOTICED

John J. Byron
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

Predict It, Inc. represented by Michael James Edney
(See above for address)
ATTORNEY TO BE NOTICED

John J. Byron
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

Michael Beeler represented by Michael James Edney
(See above for address)
ATTORNEY TO BE NOTICED

John J. Byron
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

Mark Borghi represented by Michael James Edney
(See above for address)
ATTORNEY TO BE NOTICED

John J. Byron
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

Richard Hanania represented by Michael James Edney
(See above for address)
ATTORNEY TO BE NOTICED

RE-222-51124.2
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John J. Byron
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff
James D Miller represented by Michael James Edney
(See above for address)
ATTORNEY TO BE NOTICED
John J. Byron
(See above for address)
ATTORNEY TO BE NOTICED
Plaintiff
Josiah Neeley represented by Michael James Edney
(See above for address)
ATTORNEY TO BE NOTICED
John J. Byron
(See above for address)
ATTORNEY TO BE NOTICED
Plaintiff
Grant Schneider represented by Michael James Edney
(See above for address)
ATTORNEY TO BE NOTICED
John J. Byron
(See above for address)
ATTORNEY TO BE NOTICED
Plaintiff
Wes Shepherd represented by Michael James Edney
(See above for address)
ATTORNEY TO BE NOTICED
John J. Byron
(See above for address)
ATTORNEY TO BE NOTICED
V.
Defendant
Commodity Futures Trading represented by Anne Whitford Stukes
Commission Commodity Futures Trading Commission

Office of the General Counsel
1155 21st Street, N.W.
Washington, DC 20581
202-418-5127

Fax: 202-418-5567

RE-322-51124.3
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Email: astukes@cftc.gov
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kyle Mitchell Druding

U.S. Commodity Futures Trading
Commission

1155 21st Street, NW
Washington, DC 20581-0001
202-418-6024

Fax: (202) 418-5521

Email: kdruding@cftc.gov
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Date Filed

Docket Text

09/09/2022

COMPLAINT for Declaratory and Injunctive Relief ( Filing fee $ 402 receipt number
ATXWDC-16506830), filed by Predict It, Inc., Corwin Smidt, Kevin Clarke, Harry
Crane, Trevor Boeckmann, Aristotle International, Inc.. (Attachments: # 1 (p.9)
Exhibit Ex. 1 - No-Action Relief, # 2 (p.56) Exhibit Ex. 2 - Revocation, # 3 (p.62)
Exhibit Ex. 3 - Request for No-Action Relief, # 4 (p.64) Civil Cover Sheet Civil
Cover Sheet)(Byron, John) (Entered: 09/09/2022)

09/09/2022

N

.56

REQUEST FOR ISSUANCE OF SUMMONS by Aristotle International, Inc., Trevor
Boeckmann, Kevin Clarke, Harry Crane, Predict It, Inc., Corwin Smidt. (Byron, John)
(Entered: 09/09/2022)

09/09/2022

(o8]

RULE 7 DISCLOSURE STATEMENT filed by Aristotle International, Inc.. (Byron,
John) (Entered: 09/09/2022)

09/09/2022

TN

.64

RULE 7 DISCLOSURE STATEMENT filed by Predict It, Inc. identifying Corporate
Parent Aristotle International, Inc. for Predict It, Inc.. (Byron, John) (Entered:
09/09/2022)

09/09/2022

Case assigned to Judge Lee Yeakel. CM WILL NOW REFLECT THE JUDGE
INITIALS AS PART OF THE CASE NUMBER. PLEASE APPEND THESE
JUDGE INITIALS TO THE CASE NUMBER ON EACH DOCUMENT THAT
YOU FILE IN THIS CASE. (rn) (Entered: 09/12/2022)

09/09/2022

If ordered by the court, all referrals and consents in this case will be assigned to
Magistrate Judge Lane (rn) (Entered: 09/12/2022)

09/12/2022

@l

.66

Summons Issued as to All Defendants. (rn) (Entered: 09/12/2022)

09/20/2022

(op]

MOTION to Appear Pro Hac Vice by Kyle Druding by on behalf of Commaodity
Futures Trading Commission. (Attachments: # 1 (p.9) Proposed Order)(Druding,
Kyle) (Entered: 09/20/2022)

09/20/2022

~J

.16

MOTION to Appear Pro Hac Vice by Anne Whitford Stukes as an attorney employed
by the U.S. government by on behalf of Commodity Futures Trading Commission.
(Attachments: # 1 (p.9) Proposed Order)(Stukes, Anne) (Entered: 09/20/2022)

RE-422-51124.4
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09/20/2022 8 (p.80) [ MOTION to Transfer Case by Commodity Futures Trading Commission. (Druding,
Kyle) (Entered: 09/20/2022)

09/22/2022

O

.94) [ NOTICE of Attorney Appearance by Michael James Edney on behalf of Aristotle
International, Inc., Trevor Boeckmann, Kevin Clarke, Harry Crane, Predict It, Inc.,
Corwin Smidt. Attorney Michael James Edney added to party Aristotle International,
Inc. (pty:pla), Attorney Michael James Edney added to party Trevor
Boeckmann(pty:pla), Attorney Michael James Edney added to party Kevin
Clarke(pty:pla), Attorney Michael James Edney added to party Harry Crane(pty:pla),
Attorney Michael James Edney added to party Predict It, Inc. (pty:pla), Attorney
Michael James Edney added to party Corwin Smidt(pty:pla) (Edney, Michael)
(Entered: 09/22/2022)

09/22/2022 ORDER GRANTING 6 (p.72) Motion to Appear Pro Hac Vice as to KYLE
MITCHELL DRUDING. Pursuant to our Administrative Policies and Procedures for
Electronic Filing, the attorney hereby granted to practice pro hac vice in this case
must register for electronic filing with our court within 10 days of this order.
Registration is managed by the PACER Service Center Signed by Judge Lee Yeakel.

(cc3) (Entered: 09/22/2022)

o
IZIB

09/22/2022 ORDER GRANTING 7 (p.76) Motion to Appear Pro Hac Vice as to ANNE W.
STUKES. Pursuant to our Administrative Policies and Procedures for Electronic
Filing, the attorney hereby granted to practice pro hac vice in this case must register
for electronic filing with our court within 10 days of this order. Registration is
managed by the PACER Service Center Signed by Judge Lee Yeakel. (cc3) (Entered:

09/22/2022)

(=

09/30/2022 MOTION for Preliminary Injunction by Acristotle International, Inc., Trevor
Boeckmann, Kevin Clarke, Harry Crane, Predict It, Inc., Corwin Smidt.
(Attachments: # 1 (p.9) Memorandum in Support of Plaintiffs' Motion for a
Preliminary Injunction, # 2 (p.56) Appendix to the Memorandum in Support of a
Preliminary Injunction, # 3 (p.62) Proposed Order)(Edney, Michael) (Entered:

09/30/2022)

©
EI’S

10/04/2022 Memorandum in Opposition to Motion, filed by Aristotle International, Inc., Trevor
Boeckmann, Kevin Clarke, Harry Crane, Predict It, Inc., Corwin Smidt, re 8 (p.80)
MOTION to Transfer Case filed by Defendant Commodity Futures Trading

Commission (Edney, Michael) (Entered: 10/04/2022)

03||—\
(o8}

10/06/2022 ORDER REFERRING MOTION: 8 (p.80) MOTION to Transfer Case and 13 (p.196)
Memorandum in Opposition to Motion, re 8 (p.80) MOTION to Transfer Case.
Signed by Judge Lee Yeakel. Referral Magistrate Judge: Mark Lane. (cc3) (Entered:

10/06/2022)

CD||—\
[~

10/06/2022 AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
against Commaodity Futures Trading Commission amending 1 (p.9) Complaint,., filed
by Predict It, Inc., Corwin Smidt, Kevin Clarke, Harry Crane, Trevor Boeckmann,
Avristotle International, Inc.. (Attachments: # 1 (p.9) Exhibit, # 2 (p.56) Exhibit, # 3

(p.62) Exhibit)(Edney, Michael) (Entered: 10/06/2022)

\llp
(]

10/11/2022 REPLY to Response to Motion, filed by Commodity Futures Trading Commission, re
8 (p.80) MOTION to Transfer Case filed by Defendant Commodity Futures Trading

Commission (Druding, Kyle) (Entered: 10/11/2022)

G)lH
[op]

10/13/2022 Response in Opposition to Motion, filed by Commodity Futures Trading

Commission, re 12 (p.98) MOTION for Preliminary Injunction filed by Plaintiff

OOlH
\l

RE-522-51124.5
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Predict It, Inc., Plaintiff Corwin Smidt, Plaintiff Kevin Clarke, Plaintiff Aristotle
International, Inc., Plaintiff Harry Crane, Plaintiff Trevor Boeckmann (Druding,
Kyle) (Entered: 10/13/2022)

10/20/2022 REPLY to Response to Motion, filed by Aristotle International, Inc., Michael Beeler,
Trevor Boeckmann, Mark Borghi, Kevin Clarke, Harry Crane, Richard Hanania,
James D Miller, Josiah Neeley, Predict It, Inc., Grant Schneider, Wes Shepherd,
Corwin Smidt, re 12 (p.98) MOTION for Preliminary Injunction filed by Plaintiff
Predict It, Inc., Plaintiff Corwin Smidt, Plaintiff Kevin Clarke, Plaintiff Aristotle
International, Inc., Plaintiff Harry Crane, Plaintiff Trevor Boeckmann (Attachments:
# 1 (p.9) Exhibit A (NADEX Order), # 2 (p.56) Exhibit B (Victoria University of
Wellington Ltr), # 3 (p.62) Appendix Request for Hearing on Motion for Preliminary

Injunction)(Edney, Michael) (Entered: 10/20/2022)

OOlH
(o]

10/28/2022 MOTION to Dismiss by Commodity Futures Trading Commission. (Druding, Kyle)

(Entered: 10/28/2022)

o
48]
=13

11/14/2022 ORDER Setting Hearing on 8 (p.80) Defendant's Opposed MOTION to Transfer
Venue: Motion Hearing set for 12/1/2022 at 10:00 AM before Judge Mark Lane.

Signed by Judge Mark Lane. (jv2) (Entered: 11/14/2022)

OO|N
o

11/14/2022 Response in Opposition to Motion, filed by Aristotle International, Inc., Michael
Beeler, Trevor Boeckmann, Mark Borghi, Kevin Clarke, Harry Crane, Richard
Hanania, James D Miller, Josiah Neeley, Predict It, Inc., Grant Schneider, Wes
Shepherd, Corwin Smidt, re 19 (p.330) MOTION to Dismiss filed by Defendant

Commodity Futures Trading Commission (Edney, Michael) (Entered: 11/14/2022)

<D||\)
H

11/18/2022 ORDER REFERRING MOTION: 19 (p.330) MOTION to Dismiss and 21 (p.359)
Plaintiff's Memorandum in Opposition to Motion to Dismiss. Signed by Judge Lee

Yeakel. Referral Magistrate Judge: Mark Lane. (cc3) (Entered: 11/18/2022)

03||\)
N

11/18/2022 MOTION to Expedite Hearing and Resolution of Plaintiffs' Motion for Preliminary
Injunction by Aristotle International, Inc., Michael Beeler, Trevor Boeckmann, Mark
Borghi, Kevin Clarke, Harry Crane, Richard Hanania, James D Miller, Josiah Neeley,
Predict It, Inc., Grant Schneider, Wes Shepherd, Corwin Smidt. (Attachments: # 1
(p.9) Proposed Order PROPOSED ORDER, # 2 (p.56) Exhibit 1 - Clarke Declaration,

# 3 (p.62) Exhibit 2 - Phillips Declaration)(Edney, Michael) (Entered: 11/18/2022)

\llN
(O8]

11/21/2022 ORDER SETTING HEARING on 19 (p.330) MOTION to Dismiss : for 12/1/2022 at
10:00 AM before Judge Mark Lane. Signed by Judge Mark Lane. (cc3) (Entered:

11/21/2022)

\llN
[~

11/21/2022 REPLY to Response to Motion, filed by Commodity Futures Trading Commission, re
19 (p.330) MOTION to Dismiss filed by Defendant Commodity Futures Trading

Commission (Druding, Kyle) (Entered: 11/21/2022)

Oolr\)
o1

11/25/2022 Response in Opposition to Motion, filed by Commaodity Futures Trading
Commission, re 23 (p.387) MOTION to Expedite Hearing and Resolution of
Plaintiffs' Motion for Preliminary Injunction filed by Plaintiff James D Miller,
Plaintiff Kevin Clarke, Plaintiff Michael Beeler, Plaintiff Harry Crane, Plaintiff Mark
Borghi, Plaintiff Wes Shepherd, Plaintiff Trevor Boeckmann, Plaintiff Corwin Smidt,
Plaintiff Predict It, Inc., Plaintiff Aristotle International, Inc., Plaintiff Grant
Schneider, Plaintiff Josiah Neeley, Plaintiff Richard Hanania (Druding, Kyle)

(Entered: 11/25/2022)

-l>|r\.)
[ep]

42

11/28/2022

RE-622-51124.6




Case: 22-51124  Document: 41-1 Page: 12 Date Filed: 01/26/2023

27 | REPLY to Response to Motion, filed by Aristotle International, Inc., Michael Beeler,
A427) | Trevor Boeckmann, Mark Borghi, Kevin Clarke, Harry Crane, Richard Hanania,
James D Miller, Josiah Neeley, Predict It, Inc., Grant Schneider, Wes Shepherd,
Corwin Smidt, re 23 (p.387) MOTION to Expedite Hearing and Resolution of
Plaintiffs' Motion for Preliminary Injunction filed by Plaintiff James D Miller,
Plaintiff Kevin Clarke, Plaintiff Michael Beeler, Plaintiff Harry Crane, Plaintiff Mark
Borghi, Plaintiff Wes Shepherd, Plaintiff Trevor Boeckmann, Plaintiff Corwin Smidt,
Plaintiff Predict It, Inc., Plaintiff Aristotle International, Inc., Plaintiff Grant
Schneider, Plaintiff Josiah Neeley, Plaintiff Richard Hanania (Edney, Michael)
(Entered: 11/28/2022)

11/30/2022 28 | CERTIFICATE OF SERVICE by Aristotle International, Inc., Michael Beeler,

2) | Trevor Boeckmann, Mark Borghi, Kevin Clarke, Harry Crane, Richard Hanania,
James D Miller, Josiah Neeley, Predict It, Inc., Grant Schneider, Wes Shepherd,
Corwin Smidt 5 (p.66) Summons Issued, 2 (p.56) Request for Issuance of Summons
(Byron, John) (Entered: 11/30/2022)

12/01/2022 29 [ Minute Entry for proceedings held before Judge Mark Lane: Motion Hearing held on
12/1/2022 re 19 (p.330) MOTION to Dismiss filed by Commodity Futures Trading
Commission, 8 (p.80) MOTION to Transfer Case filed by Commaodity Futures
Trading Commission. Written order forthcoming. (Minute entry documents are not
available electronically) (Court Reporter FTR GOLD - ERO)(cc3) (Entered:
12/01/2022)

12/08/2022 MOTION for Leave to File Supplemental Memorandum in Opposition to Defendant's
Motions to Transfer and Dismiss by Aristotle International, Inc., Michael Beeler,
Trevor Boeckmann, Mark Borghi, Kevin Clarke, Harry Crane, Richard Hanania,
James D Miller, Josiah Neeley, Predict It, Inc., Grant Schneider, Wes Shepherd,
Corwin Smidt. (Attachments: # 1 (p.9) Proposed Order Proposed Order Granting
Motion for Leave to File Supplemental Memorandum, # 2 (p.56) Exhibit
Supplemental Memorandum in Opposition to Defendant's Motion to Transfer and
Dismiss, # 3 (p.62) Exhibit Ex. 1 to Supplemental Memorandum (Clarke
Declaration), # 4 (p.64) Exhibit Ex. 2 to Supplemental Memorandum (Lowery
Declaration), # 5 (p.66) Exhibit Ex. 3 to Supplemental Memorandum (Anunciato v.
Trump), # 6 (p.72) Exhibit Ex. 4 to Supplemental Memorandum (Data Marketing
Pship v. Dept. of Labor)), # 7 (p.76) Exhibit Ex. 5 to Supplemental Memorandum
(Nat. Assoc. of Manufacturers v. SEC))(Edney, Michael) (Entered: 12/08/2022)

@loo
o

12/12/2022 REPORT AND RECOMMENDATIONS re 8 (p.80) Motion to Transfer Case and
DENYING 30 (p.439) MOTION for Leave to File Supplemental Memorandum in
Opposition to Defendant's Motions to Transfer and Dismiss. Signed by Judge Mark

Lane. (cc3) (Entered: 12/12/2022)

U'lloo
—

12/23/2022 Appeal of Order entered by District Judge 14 (p.216) , 22 (p.386) by Avristotle
International, Inc., Michael Beeler, Trevor Boeckmann, Mark Borghi, Kevin Clarke,
Harry Crane, Richard Hanania, James D Miller, Josiah Neeley, Predict It, Inc., Grant
Schneider, Wes Shepherd, Corwin Smidt. ( Filing fee $ 505 receipt number

ATXWDC-16896749) (Edney, Michael) (Entered: 12/23/2022)

oolw
N

12/27/2022 NOTICE OF APPEAL following 32 (p.513) Notice of Appeal (E-Filed), by Harry
Crane. Filing fee $ 505, receipt number ATXWDC-16896749. Per 5th Circuit rules,
the appellant has 14 days, from the filing of the Notice of Appeal, to order the
transcript. To order a transcript, the appellant should fill out a (Transcript Order) and
follow the instructions set out on the form. This form is available in the Clerk’s Office
or by clicking the hyperlink above. (cc3) (Entered: 12/27/2022)

RE-7 22-51124.7
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12/27/2022

\lloo
(%]

OBJECTION to 31 (p.505) Report and Recommendations by Aristotle International,
Inc., Michael Beeler, Trevor Boeckmann, Mark Borghi, Kevin Clarke, Harry Crane,
Richard Hanania, James D Miller, Josiah Neeley, Predict It, Inc., Grant Schneider,
Wes Shepherd, Corwin Smidt.. (Attachments: # 1 (p.9) Exhibit Hearing Transcript
(Excerpts))(Edney, Michael) (Entered: 12/27/2022)

12/29/2022

U‘Iloo
~

Transcript filed of Proceedings held on December 1, 2022, Proceedings Transcribed:
Motions Hearing. Court Reporter/Transcriber: Arlinda Rodriguez, Telephone number:
512-391-8791. Parties are notified of their duty to review the transcript to ensure
compliance with the FRCP 5.2(a)/FRCrP 49.1(a). A copy may be purchased from the
court reporter or viewed at the clerk’s office public terminal. If redaction is necessary,
a Notice of Redaction Request must be filed within 21 days. If no such Notice is filed,
the transcript will be made available via PACER without redaction after 90 calendar
days. The clerk will mail a copy of this notice to parties not electronically noticed
Redaction Request due 1/19/2023, Redacted Transcript Deadline set for 1/30/2023,
Release of Transcript Restriction set for 3/29/2023, Appeal Record due by 1/13/2023,
(Rodriguez, Arlinda) (Entered: 12/29/2022)

RE-822-51124.8
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

KEVIN CLARKE, TREVOR BOECKMANN,
HARRY CRANE, CORWIN SMIDT,
PREDICT IT, INC., ARISTOTLE
INTERNATIONAL, INC., MICHAEL
BEELER, MARK BORGHI, RICHARD
HANANIA, JAMES D. MILLER, JOSIAH
NEELEY, GRANT SCHNEIDER, and WES
SHEPHERD

No. 1:22-CV-00909-LY
The Honorable Lee Yeakel

Plaintiffs,
V.

COMMODITY FUTURES TRADING
COMMISSION,

Defendant.

wn W W W W W LN LN DN N W W W W LW W W W W W W W W

PLAINTIFFS’ NOTICE OF APPEAL

PLEASE TAKE NOTICE that Plaintiffs, by counsel, hereby appeal to the United States
Court of Appeals for the Fifth Circuit from the Court’s constructive denial of Plaintiffs’ Motion
for Preliminary Injunction [ECF No. 12] filed on September 30, 2022, including its orders giving
priority to and referring certain other motions to the Magistrate judge for decision. ECF Nos. 14,
22.

A motion for preliminary injunction is constructively denied for the purposes of 28 U.S.C.
8 1292(a)(1) “when a court declines to make a formal ruling on a motion for a preliminary
injunction, but its action has the effect of denying the requested relief.” 11A Wright & Miller,

Federal Practice and Procedure § 2962 (3d ed.); see McCoy v. La. State Bd. of Ed., 332 F.2d 915,

RE-9 22-51124.513
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916-17 (5th Cir. 1964) (taking action that would delay consideration of preliminary injunction
regarding school session until after that session had “the practical effect” of denying the
injunction); U.S. v. Lynd, 301 F.2d 818, 822 (5th Cir. 1962) (holding that declining to rule on
motion for temporary injunction was “in all respects a ‘refusal’” sufficient for interlocutory
appeal); Mt. Graham Red Squirrel v. Madigan, 954 F.2d 1441, 1449-50 (9th Cir. 1992) (holding
that the district court’s delaying a hearing on a motion for preliminary injunction to stop
construction of an astrophysical complex until after an access road had been constructed
“effectively denied the motion” and gave the Court jurisdiction to hear the appeal); Cedar Coal
Co. v. United Mine Workers of Am., 560 F.2d 1153, 1161 (4th Cir. 1977) (holding that indefinite
continuance of hearing on injunction “amounted to the refusing of an injunction and [wal]s
appealable as such”); see also Maryville Baptist Church, Inc. v. Beshear, 957 F.3d 610, 612 (6th
Cir. 2020) (holding that district court’s denial of a temporary restraining order also effectively
denied a motion for preliminary injunction because the district court showed no indication of ruling
on that motion expeditiously and the case would become moot in three weeks).

The Court has effectively denied Plaintiffs’ Motion for Preliminary Injunction. Plaintiffs
filed the Motion on September 30. ECF No. 12. It asks the Court to enjoin enforcement of a
Commission mandate to end trading of and liquidate all Predictlt Market contracts by 11:59pm on
February 15, 2023, pending resolution of the merits. Id. at 2. The Motion was fully briefed over
two months ago on October 20. See ECF No. 18. On November 18, Plaintiffs moved to expedite
consideration of the motion so that it would be decided by Christmas, in light of detailed and
accelerating irreparable harms in December. ECF No. 23, at 2-4. The motion informed the Court
that, in the absence of a process to decide the motion by Christmas, it would regard the motion as

effectively denied. Id. at 6. As of this date, the Court has neither scheduled a hearing on nor taken
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any action on the request for a preliminary injunction. Under Fifth Circuit precedent, the Court’s
failure to act has effectively denied the motion for preliminary injunction. Plaintiffs now notice

this appeal of that effective denial.

Dated: December 23, 2022

Respectfully submitted,

By: /s/ Michael J. Edney
Michael J. Edney

HUNTON ANDREWS KURTH LLP
2200 Pennsylvania Avenue NW
Washington, DC 20037

T: (202) 955-1500
medney@huntonak.com

John J. Byron

STEPTOE & JOHNSON LLP

227 West Monroe Street

Suite 4700

Chicago, Illinois 60606

T:(312) 577-1300/ F: (312) 577-1370
jbyron@steptoe.com

Attorneys for Plaintiffs Kevin Clarke,
Trevor Boeckmann, Harry Crane,
Corwin Smidt, Predict It, Inc., Aristotle
International, Inc., Michael Beeler,
Mark Borghi, Richard Hanania, James
D. Miller, Josiah Neeley, Grant
Schneider, and Wes Shepherd
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CERTIFICATE OF SERVICE

On December 23, 2022, 1 filed this document with the Clerk of the Court using the CM/ECF
system, which will send a notification of such filing to counsel of record for all parties.

/sl Michael J. Edney
Michael J. Edney
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IN THE UNITED STATES DISTRICT COURT Fl LE
FOR THE WESTERN DISTRICT OF TEXAS D
AUSTIN DIVISION
0CT 62022
KEVIN CLARKE; TREVOR § CLERK.US prme. o
BOECKMANN; HARRY CRANE; § WESTERN DISYRICYOF TEXag
CORWIN SMIDT; PREDICT IT, INC.;  § '
AND ARISTOTLE INTERNATIONAL, ~ §
INC., §  CAUSENO. 1:22-CV-909-LY
PLAINTIFFS, §
§
V. §
§
COMMODITY FUTURES TRADING ~ §
COMMISSION, §
DEFENDANT. §
ORDER

IT IS HEREBY ORDERED that Defendant CFTC’s Opposed Motion to Transfer
Venue filed September 20, 2022 (Doc. #8) and Plaintiffs> Memorandum in Opposition to Motion
to Transfer Venue filed October 4, 2022 (Doc. #13) are REFERRED to United States
Magistrate Mark Lane for Report and Recommendation pursuant to 28 U.S.C. § 636(b)(1)(B),
Federal Rule of Civil Procedure 72, and Rule 1(d) of Appendix C of the Local Rules of the

United States District Court for the Western District of Texas, as amended.

SIGNED this Aéﬁ day of October, 2022.

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

KEVIN CLARKE; TREVOR
BOECKMANN; HARRY CRANE;
CORWIN SMIDT; PREDICT IT, INC.;
AND ARISTOTLE INTERNATIONAL,
INC.,

CAUSE NO. 1:22-CV-909-LY
PLAINTIFFS,

V.

COMMODITY FUTURES TRADING
COMMISSION,

L L L LD L LD LD LD O M M O

DEFENDANT.

ORDER
IT IS HEREBY ORDERED that Defendant CFTC’s Motion to Dismiss filed October
28, 2022 (Doc. #19) and Plaintiffs’ Memorandum in Opposition to Motion to Dismiss filed
November 14, 2022 (Doc. #21) are REFERRED to United States Magistrate Mark Lane for
Report and Recommendation pursuant to 28 U.S.C. § 636(b)(1)(B), Federal Rule of Civil
Procedure 72, and Rule 1(d) of Appendix C of the Local Rules of the United States District

Court for the Western District of Texas, as amended.

SIGNED this f day of November, 2022.

LEE KEAKEL [
UNITED STATES DISTRICT JUDGE
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U.S. COMMODITY FUTURES TRADING COMMISSION
Three Lafayette Centre
1155 21st Street, NW, Washington, DC 20581
Telephone: (202) 418-5260
Facsimile: (202) 418-5527

%1975 ¥

Division of
Market Oversight

CFTC Letter No. 14-130
No-Action

October 29, 2014

Division of Market Oversight

Neil Quigley

Deputy Vice-Chancellor, Research
Victoria University of Wellington
Macdiarmid Building, Am404
Kelburn Parade

Wellington, 6012, New Zealand

Re:  Victoria University of Wellington’s Request for No-Action Letter regarding the
Operation of a Small-Scale, Not-For-Profit Market for the Trading of Event
Contracts for Educational Purposes

Dear Mr. Quigley:

This letter is in response to your letter to the Division of Market Oversight (“DMO” or
“Division”) of the Commodity Futures Trading Commission (“CFTC” or “Commission) dated
August 26, 2014, requesting no-action relief that would allow Victoria University of Wellington,
New Zealand (“Victoria University”)' to operate a not-for-profit market for the trading of event
contracts and the offering of such event contracts to U.S. persons.

As you note in your letter, the Division of Trading and Markets (“T&M”), which preceded DMO
as the CFTC division with oversight responsibilities for regulated markets, granted no-action
relief by letter dated June 18, 1993, to the University of lowa to permit the operation of a non-
profit electronic market (“lowa Electronic Markets” or “IEM”).> The IEM consists of
submarkets for binary contracts concerning political elections and economic indicators — it is
operated for academic research purposes only, and its operators, who are faculty at the
University, receive no separate compensation.

! Victoria University was founded as Victoria College in 1897. The University comprises four campuses, more than
2,000 staff and 16,000 students. Additional information about the University’s history, faculty, academic offerings,
reputation, rankings, and related matters is available at http://www.victoria.ac.nz/about/.

> CFTC No-Action Letter No. 93-66 (June 18, 1993), available at
http://www.cftc.gov/ucm/groups/public/@]rlettergeneral/documents/letter/93-66.pdf.
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Victoria University proposes the creation of a small-scale, not-for-profit, online market for event
contracts in the U.S. for educational purposes that will use the IEM as a model, with certain
features that would vary from that model. As such, you request on behalf of Victoria University
similar no-action relief with respect to the operation of your proposed market for event contracts
as was granted to the University of lowa with respect to operation of the IEM. In particular, you
request that DMO recognize that Victoria University’s market for event contracts, as proposed,
should not be required to register as a designated contract market (“DCM”) under section 5 of
the Commodity Exchange Act (“CEA”) and part 38 of the Commission’s regulations, nor as a
foreign board of trade (“FBOT”) under section 4 of the CEA and part 48 of the Commission’s
regulations, and that its operators need not register under the CEA or the Commission’s
regulations.

|. Background

Based upon the representations contained in your letter, as supplemented by telephone
conversations with DMO staff, we understand the facts to be as follows. Victoria University
(henceforth “University”) intends to operate two submarkets: one for political event contracts,
and the other for economic indicator contracts. The University proposes to utilize the results of
the market information derived from trading in these contracts for educational and research
purposes. For example, the University plans to utilize the results from its market as teaching
tools in its courses on statistical analysis, market theory, and trader psychology. The University
has also expressed plans to utilize the results to publish related research papers and analyses.

All of the proposed event contracts would be structured as follows:
e all contracts would be initially priced at $1;
e cach contract for the correct outcome would pay off at $1, while all other contracts (i.e.,
contracts with incorrect outcomes) would not pay-off; and
e the price of each contract at any given time would reflect the probability that the traders
believe that the event will happen.

The proposed submarket for political event contracts will include winner-take-all contracts to
predict the following outcomes:
e which presidential nominee will win his or her party’s primary, the general election
popular vote, and the Electoral College;
e who will be the major party nominees for Vice President; and
e which party will control the next Congress.

The proposed submarket for economic indicator contracts will include winner-take-all contracts
to predict monetary policy decisions of the Federal Open Market Committee regarding the
federal funds target rate. The University represents that it will not list any economic indicator
contract that would compete with any contract that is listed by a CFTC-regulated contract
market, and the University would not list more than five economic indicator contracts at any one
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time. Participation in the submarket for economic indicator contracts would be limited to
students, faculty and staff at any participating universities.

By design, the University’s model for its proposed market for event contracts bears many close
similarities to the [EM model, including the following items:

e The University’s key employees overseeing the project will be three University
professors and one administrator.

e Neither the professors nor the administrator will receive any compensation or other
payment, directly or indirectly, for operating the market.

e Neither the University nor any of the key personnel operating the proposed market is
required to register with the Commission, nor is any of these persons or entities a
business affiliate of any person required to register with the Commission.

e There will be no additional fees other than those necessary to cover the basic expenses of
running the market, including the cost of credit card processing of deposits and
withdrawals, fulfillment of the know-your-customer (“KYC”) process,* and all other
associated regulatory compliance and operating costs.

e Participants will execute their own trades, no brokerage service will be available or
allowed, and no commissions will be charged.

However, the University’s proposed market for event contracts would feature certain aspects that
would distinguish it from the IEM model. The following four departures from the [IEM model,
you argue, would cause the University’s market for event contracts to produce more accurate
results, thereby furthering the educational public interest purpose of the project, by permitting:

(1) a larger allowable number of traders in each contract;

(2) a larger number of traders that are not affiliated with the University to trade political
event contracts;

(3) a larger allowable investment by any single market participant; and

(4) a limited level of advertising.

1. Number of traders in each contract

Participation in IEM is limited to 2000 total traders in any particular election for which a
political market is operated, and to 1000 total trades in any particular economic indicator
submarket. The University proposes to have a limit of 5000 total traders in any particular
contract, explaining that broader participation would make these contracts more efficient and
effective prediction tools. The University anticipates that the higher proposed cap on
participation, coupled with a higher maximum deposit limit (discussed below), would together

? The University represents that several U.S. universities have indicated a willingness to participate in the
University’s market for event contracts. Thus far, the University has neither sought nor obtained firm commitments
from any of the universities contacted and does not intend to do so until it obtains the necessary relief from
Commission staff. Such participation by other universities, as planned, would be similar to the participation by
several universities in the [EM that the University of lowa has been able to obtain.

* The University represents that it will implement an age and identity verification system as part of a KYC process,
performed by an outside independent party: Aristotle International, Inc.
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increase the value of the academic research generated by the project by reducing the likelihood
of thinly-traded contracts. Thinly-traded contracts, the University explains, would likely allow
individual users to have an outsized impact on contracts, thereby creating the potential for
artificially skewed results and undermining the academic utility of the project.

2. Access to submarket for political event contracts

IEM limits participation in its political submarket to primarily students, faculty and staff at
participating universities, and restricts participation in its economic indicator submarket to only
such “academic traders.” While the University proposes that participation in its economic
indicator submarket be restricted to only academic traders at participating universities, the
University has also proposed that trading in its political submarket not be limited to primarily
academic traders. In support of its proposal, the University posits that many of the same reasons
stated above for expanding the maximum number of allowable traders would also logically apply
to this issue — a reduced number of traders would bias the market and reduce access to a broader
range of informational sources, thereby reducing accuracy and academic utility.

3. Larger allowable investment by any single market participant

IEM limits the maximum investment by any single participant in any particular contract to $500.
The University proposes raising the limit on investment by any single participant in any
particular contract to $850. The University represents that, using the Consumer Price Index,
$500 in 1992 (the year in which the Division first granted no-action relief to the University of
Iowa) had the same buying power as $844.99 in 2014. The University explains that increasing
the maximum allowable investment would allow participants the ability to participate in several
more contracts than they might otherwise if limited to 1992 dollar levels. This, the University
explains, would make its market more efficient by minimizing the likelihood of thinly-traded
contracts, while still adhering to the small-dollar, educational purpose of the IEM model.

4. Advertising would be permitted

In its 1993 relief request, IEM represented that none of its operators, nor any other person
involved with the IEM, engages in any advertising concerning the IEM. The University
proposes to engage in limited advertisement of its market in media outlets where there is a high
likelihood of reaching those interested in the subject matter of its contracts. Any such
advertisements would prominently disclose that the proposed market is unregulated,
experimental, and being operated for academic purposes. It is the University’s view that limited
advertisement is necessary to attract sufficient and diverse users to its proposed market.

The University represents that it will use little, if any, paid advertisements to market its contracts.
Instead, the University would attract participants through channels of communication within the

academic community, including word-of-mouth marketing, articles and interviews with media.

DMO notes that the University’s proposed political event contracts can be distinguished from the
North American Derivatives Exchange’s (“Nadex™) political event contracts that were
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disapproved by Commission Order on April 2, 2012, Specifically, the University’s request for
no-action relief was not in any way premised upon claims that its proposed event contracts have
any hedging or price-basing utility. Much to the contrary, the University’s proposed market for
event contracts represents an academic exercise demonstrating the information gathering and
predictive capabilities of markets. Another important distinction is that the University’s
proposed market would operate on a non-profit basis. Furthermore, because participation levels
and maximum allowable investments in the University’s proposed contracts would each be
capped at very low levels, the University’s proposed political event contracts would not have the
same potential for compromising the integrity of elections as would Nadex’s disapproved
political event contracts, which were much larger.

I1. Scope of no-action relief provided by DMO

Based upon your representations concerning the purposes and manner of operation of your
proposed market for event contracts, the Division does not believe that operation of this
proposed market without registration as a DCM, FBOT, or swap execution facility (“SEF”),’ or
without registration of its operators, would be contrary to the public interest. The Division’s
conclusion is based upon the facts that, among others, your proposed market for event contracts
has been designed to serve academic purposes and the operators will receive no compensation.
Furthermore, the Division would allow the University’s four proposed variations from the IEM
model, as discussed above, because each is intended to produce more accurate results, which
would promote the educational public interest purpose of the project while maintaining the
small-scale, not-for profit nature of the proposed market.

Consequently, based upon your representations, DMO will not recommend that the Commission
take any enforcement action in connection with the operation of your proposed market for event
contracts based upon the operators’ not seeking designation as a contract market, registering
under the Act or otherwise complying with the Act or Commission regulations.

DMO does not render any opinion as to whether the operation of your proposed market for event
contracts violates any state law provisions, nor does the Division’s position excuse non-
compliance with any such law.

This letter is based upon the information that has been provided to the Division and is subject to
the conditions stated above. Any different, changed or omitted material facts or circumstances
may render this no-action relief void.

This letter, and the no-action position taken herein, represents the views of DMO only, and does
not necessarily represent the positions or views of the Commission or of any other division or

> Order Prohibiting the Listing or Trading of Political Event Contracts (April 2, 2012), available at
http://www.cftc.gov/ucm/groups/public/@rulesandproducts/documents/ifdocs/nadexorder040212.pdf. The
disapproved Nadex contracts were binary option contracts that would have paid out based upon the results of various
U.S. federal elections in 2012.

 DMO staff believes that the proposed event contracts could be characterized as swaps pursuant to CEA section
1a(47)(A)(ii). In general, no person may operate a facility for the trading or processing of swaps unless the facility

is registered as a SEF or as a DCM. See CEA section Sh(a)(1).

5
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office of the Commission. As with all no-action letters, DMO retains the authority to condition
further, modify, suspend, terminate or otherwise restrict the terms of the no-action relief
provided herein, in its discretion.

If you have any questions concerning this correspondence, please contact David Van Wagner,
Chief Counsel, Division of Market Oversight, at (202) 418-5481 or dvanwagner@cftc.gov, or
David Pepper, Attorney Advisor, Division of Market Oversight, at (202) 418-5565 or
dpepper@cftc.gov.

Sincerely,

Vincent McGonagle
Director, Division of Market Oversight
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Division of
Market Oversight )
Vincent McGonagle

Director

Professor Margaret Hyland, Ph.D.
Vice-Provost (Research)

Vice Chancellor’s Office

Victoria University of Wellington
HU 207, Hunter Building, Gate 1
Kelburn Parade, Kelburn
Wellington 6012, New Zealand

Re: Withdrawal of CFTC Letter No. 14-130
Dear Dr. Hyland:

As you are aware, on October 29, 2014, the Division of Market Oversight (“DMO” or
“Division”) of the Commodity Futures Trading Commission (“CFTC” or “Commission”) issued
CFTC Letter No. 14-130 (“Letter 14-130” or “Letter”) granting the request of Victoria
University of Wellington, New Zealand (“the University”) that the Division not recommend
enforcement action (i.e., ‘“no-action” relief) against the University in connection with its
operation of an online, not-for-profit, event contract market n the U.S. for educational and
research purposes, without registration as a designated contract market, swap execution facility,
or foreign board of trade, and without registration of its operators, subject to certain terms
outlined in the Letter.'

According to the terms of the Letter, DMO granted the relief based upon the representations of
the University that the proposed event contract market would:

(1) be small-scale and not-for-profit;

(2) be operated for academic and research purposes only;

(3) be overseen by faculty at the University, without receipt of separate compensation;

(4) offer event contracts consisting of two submarkets for binary option contracts
concerning political election outcomes and economic indicators;

"Letter 14-130, https://www.cftc.gov/sites/default/files/idc/groups/public/@lrlettergeneral/documents/letter/14-
130.pdf.
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(5) be limited to 5,000 traders per contract, with an $850 investment limit per participant
in any contract;

(6) not offer brokerage services or charge commissions to participants;

(7) utilize a third-party service provider to perform know-your-customer (“KYC”) due
diligence on its participants?;

(8) only charge those fees necessary to cover the fulfilment of the KYC process,
regulatory compliance, and basic expenses to operate the proposed event contract
market; and

(9) limit advertising to media outlets where there is a high likelihood of reaching those
mterested in the subject matter of its event contracts, provided that such advertising
prominently discloses that the platform is unregulated, experimental, and being
operated for academic purposes.’

The University has not operated its market in compliance with the terms of Letter 14-130.* As a
result, Letter 14-130 is hereby withdrawn and, as such, is not available for the listing or
operation of any new or related contracts. To the extent that the University is operating any
contract market, as of the date of this letter, m a manner consistent with each of the terms and
conditions provided in Letter 14-130, all of those related and remaining listed contracts and
positions comprising all associated open interest in such market should be closed out and/or
liquidated no later than 11:59 p.m. eastern on February 15, 2023.

Should you have any questions, please do not hesitate to contact Brigitte Weyls, Assistant Chief
Counsel, Division of Market Oversight, bweyls@cftc.gov or 312-596-0547, or Rachel Kaplan
Reicher, Senior Special Counsel to the Director, Division of Market Oversight,

rreicher@cftc.gov or 202-418-6233.

Sincerely,

Vincent McGonagle
Director
Division of Market Oversight

21d. at 3.

3

Id.
*In Letter 14-130, DMO stated that it “retains the authority to condition further, modify, suspend, terminate, or
otherwise restrict the terms of the no-action relief provided herein, in its discretion.” See id. at 6.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

KEVIN CLARKE, in his individual capacity,
TREVOR BOECKMANN, in his individual
capacity, HARRY CRANE, in his individual
capacity, CORWIN SMIDT, in his individual
capacity, PREDICT IT, INC., a Delaware Case No. 2022-cv-00909
corporation, and ARISTOTLE
INTERNATIONAL, INC., a Delaware
corporation, MICHAEL BEELER, in his
individual capacity, MARK BORGHlI, in his
individual capacity, RICHARD HANANIA,
in his individual capacity, JAMES D.
MILLER, in his individual capacity, JOSIAH
NEELEY, in his individual capacity, GRANT
SCHNEIDER, in his individual capacity, and
WES SHEPHERD, in his individual capacity,

Plaintiffs,
V.

COMMODITY FUTURES TRADING
COMMISSION,

Defendant.

DECLARATION OF KEVIN CLARKE

I, Kevin Clarke, do hereby declare under penalty of perjury, in accordance with 28 U.S.C.
8§ 1746, that the following is true and correct, and that | am competent to testify to the matters stated
herein:

1. My name is Kevin A. Clarke. | am a resident of Austin, Texas, where | am the
owner of Clarke Mineral Estate and Geosciences, LLC, and an Assistant Coach for the University
of Texas at Austin’s Policy Debate Team.

2. I have personal knowledge of the facts stated herein.

3. I have traded on the Predictlt Market for two years. At the time | began trading

on the Predictlt Market, | investigated the Market’s operations and discovered that the Market
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is operated pursuant to CFTC Letter No. 14-130 (the “No-Action Relief”), which I understand
permitted the Predictlt Market to operate without formally registering as an exchange with the
CFTC. Knowing that the CFTC had signed off on the Predictlt Market’s operations assured me
that, when I bought contracts on the Predictlt exchange, they would be permitted to trade until they
were settled by the outcome of the election or political event they predicted.

4. I am aware that the CFTC revoked the No-Action Relief in CFTC Letter 22-08,
entitled “Withdrawal of CFTC Letter No. 14-130” (the “Revocation”). The Revocation has had a
direct and immediate impact on the value of Predictlt Market event contracts.

5. Specifically, 1 have witnessed the following distortions since the Revocation
decision:

. A general loss of trading volume on the Market due to traders exiting the Market. 1 often
cannot find anyone to sell a position to at any reasonable price or in any reasonable
amount of time.

. A destabilization of prices causing the potential for high volatility. Given this state of
affairs, a relatively small development causes a negative feedback loop without many
traders to come in and smooth the pricing. Such a feedback loop could quickly crash the
prices with no chance of recovery.

6. These distortions have altered the reliability of the Market’s predictions and
significantly affected my ability to sell my investments into the Market, at the opportunities and
intervals | would have expected. The Market’s current numbers on specific contracts vary from
what an experienced trader would expect in light of recent events like the midterm elections, if
traders were viewing the contract as one that could be held until the projected election outcome or
event occurred.

* Asone example, | purchased several contracts in the Republican Party Presidential

Nomination Market, prior to the Commission’s decision to require all Predictlt

2
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contracts to liquidate on February 15, 2023, predicting that third or fourth tier
candidates would win the nomination. | purchased these contracts at relatively low
prices this summer. In a Market not disrupted by the Commission’s decision, | would
expect these contracts to significantly rise in value once Former President Trump was
wounded by poor election results and given the possibility of the top two candidates
wounding each other and opening up a spot for a third or fourth level candidate. One
would expect to see third and fourth level candidates surging on the Market. But that
is not happening, as | presume that traders do not believe that the Market will exist
long enough for these candidates to even announce their candidacies for President. As
such, I am left with investments that are under water and on which I am going to lose
substantial sums, if | had to sell at today’s prices. If | exited at today’s prices, | would
lose 20 percent on my investment that Mike Pence is going to be the nominee, 33
percent on Tim Scott, 40 percent of Mike Pompeo, 80 percent on Ted Cruz, at 65
percent on Josh Hawley.

7. These market distortions have left me stranded with several valuable positions,
unable to find buyers who are trading on projections of the outcome of the election or political
event. The Commission’s arbitrary cut off date is causing me today to loss money and not have a
meaningful option to sell my positions to other parties who are looking to the outcome of a later
election, as | was when | bought the contracts.

8. I expect these market distortions to become substantially worse in December, as
traders become no longer focused on the midterm elections and turn their attention to the February
15 liquidation date interfering with seeing a contract on the 2024 election through to its conclusion.

9. Finally, the CFTC’s February 15, 2023 cut-off date also guarantees loss of
investment, and the most sophisticated traders will be more adversely effected. If the market

operators liquidate at the price entered, then unrealized gains will be erased. If the Market

3
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operators return the money based on market price at a time certain, then this opens up the markets

to manipulation, where traders could buy up the price seconds before the deadline.

I declare under the penalty of perjury that the foregoing is true and correct.

Executed on November 18, 2022
/s/ Kevin Clarke

Kevin Clarke
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

KEVIN CLARKE, in his individual capacity,
TREVOR BOECKMANN, in his individual
capacity, HARRY CRANE, in his individual
capacity, CORWIN SMIDT, in his individual
capacity, PREDICT IT, INC., a Delaware Case No. 2022-cv-00909
corporation, and ARISTOTLE
INTERNATIONAL, INC., a Delaware
corporation, MICHAEL BEELER, in his
individual capacity, MARK BORGHlI, in his
individual capacity, RICHARD HANANIA,
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DECLARATION OF JOHN PHILLIPS

I, John Phillips, do hereby declare under penalty of perjury, in accordance with 28 U.S.C.
8§ 1746, that the following is true and correct, and that | am competent to testify to the matters stated
herein:
1. My name is John Phillips. | am the Chief Executive Officer of both Aristotle
International, Inc. (“Aristotle”), and Predictlt, Inc. (“Predictit”).

2. I have personal knowledge of the facts stated herein.

3. We have a team of seven fully dedicated and 18 shared employees that service the
Predictlt Market and ensure that the Market is running efficiently, reliably, and smoothly for our tens-

of-thousands customers. Our team is now facing the task of complying with the August 4, 2022,
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revocation decision of the Commaodity Futures Trading Commission that orders the Predictlt Market
to close and to liquidate all exiting contracts held by private traders on or before 11:59 pm on February
15, 2023. It is a significant understatement that determining how to liquidate these contracts and to
stand up a system to do so cannot happen overnight. As explained below, Aristotle International, Inc.,
and Predictlt, Inc., will have to divert nearly all Predictlt employee resources and hundreds of thousands
of dollars to establish a system for liquidating existing contracts starting no later than early December
2022.

4. Aristotle, Predictlt, and several traders and academics have asked the Court for a
preliminary injunction that would push back this mandatory contract liquidation date while the Court
considers our claims that the revocation decision was insufficiently explained and too arbitrary, in
violation of the Administrative Procedure Act. Pushing back this date, even to 90 days after this Court
decides the underlying case, will spare Aristotle and Predictlt the massive expense and diversion of
resources required to stand up a system to liquidate these contracts before February 15, 2023.

5. With regard to that date, | am not aware of any reason why the CFTC decided contracts
had to be liquidated by February 15, 2023, or why the CFTC cannot let the contracts that were trading
on the date of its revocation decision continue trading until the elections or other political events they
predict occur. The date itself seems to be chosen from thin air, and | have not seen a defense by the
agency of why that date or another must be enforced. | believe the agency has virtually no interest in
requiring the premature liquidation of Predictlt contracts, much less in requiring that such liquidation
occur on February 15, 2023, rather than some later date that allows the Court to decide this matter
before our companies start spending hundreds of thousands on compliance.

6. I want to explain further why we must begin in early December 2022 plunging
significant resources into programming a system for compliance with the February 15, 2023, date.
Every Predictlt market depends on a ‘trade engine’—a series of coded procedures—to execute

trades between counterparties and to settle contracts when they are deemed closed by the site’s

2
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Rules Committee. This engine or process has been designed so that contract closure requires a
determination by the Committee that a contract shall either be paid out in full—in other words, at
a 31 value when its underlying predication has been deemed correct or liquidated with no
compensation to the contract holder when the prediction has been deemed incorrect. That is a
binary decision. There is no provision in the coding of the Predictlt trade engine for contracts to
be settled for anything other than $1 or $0, as this is inimical to the trading logic on which the site
operates.

7. When a contract has a linked outcome, such as the winner of a nomination or
election, the engine requires the designation of one, and only one, contract to be paid out in full.
All other associated margin-linked contracts are then settled at zero value. For instance, only one
of the 17 candidates currently listed in the 2024 Republican Presidential nomination market can
win the nomination; the other 16 contracts would settle at zero under existing market rules.

8. We are not currently equipped to settle markets in any way other than by the
outcome of the election or the occurrence of a political event on which the contract turns. To settle
contacts on an arbitrary date, like February 15, 2023, at a price other than $1 or $0 will require the
selection, design, coding, testing, and execution of an entirely new settlement procedure.
Implementation of such a process involves multiple steps of engaging staff with different expertise.

 First, Predictlt must choose a method by which to settle contracts prematurely,
contrary to the established rules governing those contracts and without guidance
from the CFTC. The method must be fair to traders but must also be designed to
ensure that there are sufficient funds to settle all markets. Consideration of the most
appropriate settlement method is already underway and key company staff are
already being diverted from their normal duties for this purpose.

» Second, having selected a settlement method, the company’s software development

department and data analysts must develop calculations and processes by which to

3
RE-36 22-51124.404



Casse2P-52-t%4009Mpym@drdinént Fage:Faed 1D/ Filed &3¢26(2023

assess the feasibility of these decisions in the site’s existing coding environment.
These processes are subject to review by management. Working backwards from a
4-5-week software development process (discussed below) this conceptual design
process must begin in early December to meet the February 15 deadline. Contracts
with linked outcomes (i.e. contracts pertaining to a multi-candidate election) pose a
particular challenge since Predictlt employs a risk-calculation mechanism that
reduces the collateral required for traders buying related contracts. In brief, the
trade engine recognizes that a trader shorting multiple presidential candidates, for
example, is guaranteed to “win” all but one of those positions, at minimum, since
only one person can win the election. In the normal settlement of contracts, such
linked short positions are unwound in a parallel fashion. But such “multiple-
contract markets” typically have collective valuations near to but not exactly $1
while they are active, leaving the possibility that settlement at live price will not
fully restore funds to all traders or will generate a deficit in the clearing house.

» Third, after determination and review of a settlement method, Predictlt staff need
to create a private, parallel instance of the live market in order to test procedures.
Software developers need to write altogether new code for the trade engine to allow
for the execution of the extraordinary settlement method. Once written, this code
needs to be reviewed by quality assurance specialists, revised, and tested, through
several iterations. This entire development process would consume four to five
business weeks, at minimum. Because the CFTC’s market shut down deadline of
February 15 is not flexible and must be complied with on pain of massive threated
government penalties, we must allow more than the projected five weeks to allow
for possible programming delays. Thus, programming must begin during the month

of December.
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9. The diversion of programmers for the extended period necessary to implement
these changes will impose substantial direct and opportunity costs on the company. All of the
employees assigned to Predictlt, comprising 20% of Aristotle’s total workforce, will be affected
by a partial or complete diversion of their work from other efforts to shut down tasks. Not only
will we incur salary and overhead costs for that period of work, we will also delay or lose the
projects those programmers would otherwise be completing. In total this diversion of effort
threatens to trigger a two-to-three month delay in the launch of our next major business venture.

10. Finally, we have experienced a significant withdrawal of funds from the Predictit
market in the days since the mid-term election. The combination of the CFTC’s prohibition on
new markets and the impending shutdown order has left traders with few attractive investment
choices in the market. As the CFTC’s shutdown deadline approaches, liquidity in remaining
markets is likely to decrease as more traders sell their positions and exit the market entirely.
Increasingly illiquid markets increase the risk of extreme price movements unrelated to underlying

political events and make it more difficult for remaining traders to exit their positions at fair prices.

I declare under the penalty of perjury that the foregoing is true and correct.

Executed on November 18, 2022
/sl John Phillips
John Phillips
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

KEVIN CLARKE, in his individual capacity,
TREVOR BOECKMANN, in his individual
capacity, HARRY CRANE, in his individual
capacity, CORWIN SMIDT, in his individual
capacity, PREDICT IT, INC., a Delaware Case No. 2022-cv-00909
corporation, and ARISTOTLE
INTERNATIONAL, INC., a Delaware
corporation,

Plaintiffs,
V.

COMMODITY FUTURES TRADING
COMMISSION,

Defendant.

DECLARATION OF CORWIN SMIDT

Pursuant to 28 U.S.C. 8 1746, I, Corwin Smidt, do hereby declare:

1. My name is Corwin Smidt. I am a resident of Michigan, where 1 am an Associate
Professor in the Department of Political Science at Michigan State University. | submit this
declaration in support of Plaintiffs’ Motion for a Preliminary Injunction.

2. I have personal knowledge of the facts stated herein.

3. The Predictlt Market has provided trading data free of charge to the academic
community since its inception.

4. I have used the Predictlt Market and the data it generates in my research on the
reliability of public expectations as an indicator of future political outcomes and intended to use

Predictlt data again in my future research.
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5. I understand that the CFTC has revoked the No-Action Letter under which the
Predictlt Market operated and has ordered that the Market close or liquidate all contracts on or
before February 15, 2022. These would include certain contracts regarding the outcome of the
2024 presidential elections that | plan to study.

6. The agency’s decision renders trade/pricing data on event contracts that will not
close before February 15, 2022 valueless to my research plans. What assists my research is the
behavior of market traders trying to accurate predict the outcome of an election or other political
event, backed by a small investment that will reduce the risk of personal biases affecting that
prediction. | am studying whether the effect of backing a prediction with a small investment
affects accuracy and how a liquid market attempting to predict the outcome of an election reacts
to certain material events, such as revelations about a candidate or geopolitical developments.

7. The agency announcement is causing traders now to shift from predicting the
correct political outcome to salvaging their investment leading up to February 15, 2022. This
understandable market behavior is rendering the Predictlt data useless for my research plans.

8. Though other political event-contract markets exist or have existed in the past, the
Predictlt Market has been a particularly valuable data resource because it offers event contracts
further in advance of the events they predict than other markets. This gives researchers, like
myself, the opportunity to analyze the public’s changing attitudes toward political outcomes
based on a variety of factors that unfold well in advance of the event on which the contracts are
based.

9. Additionally, various political-event markets have operated at various points in
time and within slightly different parameters, it is difficult to compare data generated between

markets with different rules and different cohorts of traders. The distortion in the Predictlt
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Market created by the agency’s decision will significantly reduce the value of previous research
using Predictlt data, as it will be difficult to compare those results to data created by a Market
operating under the same rules in future election cycles. The markets varied parameters may
produce inconsistent results from one market to the next where as taking data generated by one
market under stable parameters over a long period of time would be far more reliable.

I declare under penalty of perjury that the

) ~
foregoing is true and correct. %@@/

Executed on September 28, 2022

Corwin Smidt
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UNITED STATES OF AMERICA
Before the

COMMODITY FUTURES TRADING COMMISSION

In the Matter of the Self-Certification by North American
Derivatives Exchange, Inc., of Political Event Derivatives
Contracts and Related Rule Amendments under Part 40 of the
Regulations of the Commodity Futures Trading Commission

ORDER PROHIBITING THE LISTING OR TRADING OF POLITICAL
EVENT CONTRACTS

By a submission dated and received by the Commodity Futures Trading Commission
(“Commission”) on December 19, 2011, the North American Derivatives Exchange (“Nadex” or
“Exchange”) self-certified, pursuant to Section 5¢(c)(1) of the Commodity Exchange Act
(“CEA”) and Commission Regulations 40.2(a) and 40.6(a), new contracts: a Démocratic
Majority in the U.S. House of Representatives Binary Contract; a Republican Majority in the
U.S. House of Representatives Binary Contract; a Democratic Majority in the U.S. Senate Binary
Contract; a Republican Majority in the U.S. Senate Binary Contract; and ten 10 U.S. Presidency
Binary Contracts (collectively, the “Political Event Contracts”) and related rule amendments.
The Political Event Contracts are each binary option contracts that pay out based upon the‘results
of the various United States federal elections in 2012, Having reviewed the complete record in
this matter, including Nadex’s submission, public comments and a Nadex supplementary
submission, the Commission makés the following findings and rulings:

WHEREAS, under CEA Section Sc¢(c)(5)(C)(i), the Commission may determine that a
contract in certain excluded commodities, as defined in CEA Section 1(a)(19), is contrary to the
public interest if the contract involves: (1) activity that is unlawful under any Federal or State

1
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law, (2) terrorism, (3) assassination, (4) war, (5) gaming, or (6) other similar activity determined
by the Commission, by rule or regulation, to be contrary to the public interest;

WHEREAS, the legislative history of CEA Section 5¢(c)(5)(C) indicates that the relevant
question for the Commission in determining whether a contract involves one of the activities
enumerated in CEA Section 5¢(c)(5)(C)(i) is whether the contract, considered as a whole,
involves one of those activities;

WHEREAS, CEA Section 5¢(¢)(5)(C)(ii) mandates that no “contract . . . determined by
the Commission to be contrary to the public interest under Section 5¢(c)(5)(C)(i) may be listed or
made available for clearing or trading on or through a registered entity”;

WHEREAS, Commission Regulation 40.11(a)(1) provides that registered entities, as
defined in CEA Section 1(a)(40) and inclusive of designated contract markets such as Nadex,
shall not list for trading any contract based upon an excluded commaodity, as defined in CEA
Section 1(a)(19), that “involves, relates to, or references terrorism, assassination, war, gaming, or
an activity that is unlawful under any State or Federal law”;

WHEREAS, several state statutes, on their face, link the terms gaming or gambling
(which are used interchangeably in common usage, dictionary definitions and several state
statutes) to betting on elections,' and state gambling definitions of “wager” and “bet” are

analogous to the act of taking a position in the Political Event Contracts;

!'See, e.g., 720 ILL. COMP. STAT. ANN, 5/28-1 (West 2011) (“A person commits gambling when he . . . [m]akes a

wager upon the result of any game, contest, or any political nomination, appointment or election . . . .”); NEB, REV.
STAT. § 28-1101(4) (2011) (“A person engages in gambling if he or she bets something of value . . . upon the
outcome of a game, contest, or election . .. .”); N.M. STAT. ANN, § 44-5-10 (1978) (“Bets and wagers on an election

authorized by the constitution and laws of the United States, or by the laws of this state, are gaming within the
meaning of this chapter [on gambling debts and losses.”); N.D. CENT. CODE ANN, § 12.1-28-01 (West 2011)
(“’Gambling’ means risking any money . . . upon . . . the happening or outcome of an event, including an election . .
. over which the person taking the risk has no control.”). See also GA. CODE ANN. § 16-12-21(a)(2) (West2011)
(“A person commits the offense of gambling when he . . . [m]akes a bet upon the result of any political nomination,
appointment, or election , . . .”); MisS. CODE ANN, § 97-33-1 (West 2011) (“If any person . . . shall wageror bet . .

upon the result of any election . . . he shall be fined in a sum not more than Five Hundred Dollars . . . .””); S.C. CODE
ANN, § 16-19-90 (2011) (“Any person who shall make any bet or wager of money . . . upon any election in this State
2
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WHEREAS, a federal statute defines the term “bet or wager” as “the staking or risking by
any person of something of value upon the outcome of a contest of others. . . .” and taking a
position in a Political Event Contract fits the plain meaning of a person staking “something of
value upon a contest of others,” as the Political Event Contracts are all premised either directly
(in the case of the presidential Political Event Contracts) or indirectly (in the cases of the House
and Senate majority control Political Event Contracts) on the outcome of a contest between
electoral candidates;

WHEREAS, the legislative history of CEA Section 5¢(c)(5)(C) indicates Congress’s
intent to restore, for the purposes of that provision, the economic purpose test that was used by
the Commission to determine whether a contract was contrary to the public interest pursuant to
CEA Section 5(g) prior to its deletion by the Commodity Futures Modernization Act of 2000,

WHEREAS, the restored ecoﬁomic purpose test calls for an evaluation of an event
contract’s utility for hedging and price basing purposes;

WHEREAS, the unpredictability of the specific economic consequences of an election
means that the Political Event Contracts cannot reasonébly be expected to be used for hedging
purposes;

WHEREAS, there is no situation in which the Political Event Contracts’ prices could
form the basis for the pricing of a commercial transaction involving a physical commodity,
financial asset or service, which demonstrates that the Political Event Contracts have no price

basing utility;

shall be guilty of a misdemeanor . .. .”); TEX. PENAL CODE ANN. § 47.02(a)(2) (West 2011) (‘A person commits an
offense if he . . , makes a bet on the result of any political nomination, appointment, or election . ., .”),
2 See, e.g., N.-H, REV. STAT. ANN. § 287-D:1(VI) (2011) (““Wager’ means a monetary agreement between 2 or more
persons that a sum of money . . . shall be paid to one of them on the happening or not happening of an uncertain
event.”); WIS. STAT. ANN. § 945.01(1) (2011) (“A bet is a bargain in which the parties agree that, dependent upon
chance even though accompanied by some skill, one stands to win or lose something of value specified in the
agreement.”)
331 U.S.C. §§ 53615367 (2006).
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WHEREAS, the Commission has the discretion to consider other factors in addition to
the economic purpose test in determining whether an event contract is contrary to the public
interest;

WHEREAS, the Political Event Contracts can potentially be used in ways that would
have an adverse effect on the integrity of elections, for example by creating monetary incentives
to vote for particular candidates even when such a vote may be contrary to the voter’s political
views of such candidates;

The Commission FINDS that the Political Event Contracts involve gaming as
contemplated by CEA Section 5¢(c)(5)(C)(i)(V) and Commission Regulation 40.11(a)(1);

The Commission FURTHER FINDS that the Political Event Contracts are contrary to the
public interest as contemplated by CEA Section 5¢(c)(5)(C);

Therefore:

IT IS HEREBY ORDERED that, pursuant to CEA Section 5¢(c)(5)(C)(ii) and
Commission Regulation 40.11(a)(1), the Political Event Contracts shall not be listed or made

available for clearing or trading on the Exchange.

Issued in Washington, D.C. this 2™ day of April, 2012.

By the Commission

Secretary
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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

LYLE W. CAYCE TEL. 504-310-7700
CLERK 600 S. MAESTRI PLACE,
Suite 115
NEW ORLEANS, LA 70130
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Mr. Michael J. Edney
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