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The sole issue raised by this appeal is Plaintiffs’ motion for preliminary 

injunction, which challenges the August 4, 2022 letter sent to non-party Victoria 

University of Wellington, New Zealand (“the University”) by Division of Market 

Oversight (“DMO”) staff withdrawing a 2014 no-action letter similarly issued by 

DMO staff to the University under 17 C.F.R. § 140.99(a)(2).  On March 2, 2023, 

DMO withdrew and superseded the challenged August 4, 2022 withdrawal letter.1  

Accordingly that letter, including what Plaintiffs had characterized as a 

“liquidation mandate”—which is what Plaintiffs had sought to enjoin—no longer 

exists.  The CFTC therefore suggests that Plaintiffs’ appeal of the claimed denial 

of a preliminary injunction is moot.  The undersigned shared these developments 

and a redacted copy of that March 2, 2023 letter with Plaintiffs’ counsel, who have 

indicated that they oppose this Suggestion of Mootness. 

Prior to issuing the August 4, 2022 letter, DMO staff had explained to the 

University the basis for withdrawing the 2014 no-action letter, as the March 2, 

2023 letter confirms.  Neither Plaintiffs, nor the non-party University (which 

submitted an unsworn letter to the district court) ever disclosed that information at 

any point in this litigation to date.  Although there is no requirement that DMO do 

                                           
1 A true and correct copy of DMO’s March 2, 2023 letter is attached here as 
“Exhibit 1.”   
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so, the March 2, 2023 letter reiterates three categories of previously identified 

evidence that appear to show actions inconsistent with the conditions specified in 

the 2014 no-action letter and related inconsistencies in various representations 

made by the University to DMO staff.   

Specifically, DMO reiterated its previous statements to the University that 

(1) Aristotle International, Inc. (“Aristotle”)—not the University or its faculty—

had been responsible for operating the PredictIt event-contracts market; (2) that the 

University, through a wholly owned subsidiary, appears to have received 

compensation from Aristotle for the latter’s operation of the PredictIt market; and 

(3) that the PredictIt market had listed numerous event contracts falling outside of 

the limitations enumerated in the 2014 no-action letter.  Ex. 1 at 3–6.  The March 

2, 2023 letter further reiterated that DMO staff had alerted the University to these 

reasons at a meeting with various University representatives, including the 

University’s counsel, held on June 8, 2022, several months before Plaintiffs filed 

this lawsuit.  Id. at 3.  DMO staff and the University then engaged in “a series of 

subsequent phone calls and emails,” in which Aristotle participated at the 

University’s invitation, between the June 8, 2022 meeting and the issuance of the 

August 4, 2022 letter.  Id. at 3 & n.8.  The March 2, 2023 letter also identifies 

relevant information previously undisclosed to DMO by the University (or 
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Plaintiffs here) that has come out in the course of this litigation.2 

Based on those originally identified violations first communicated to the 

University on June 8, 2022, as well as additional information disclosed after 

August 4, 2022, the March 2, 2023 letter expresses DMO’s tentative and 

preliminary determination that the 2014 no-action letter appears to be “void and 

should be withdrawn.”  Id. at 6.  However, because that initial determination is 

preliminary only, the March 2, 2023 letter provided the University an additional 

period to respond and lodge objections as it deems relevant.  Id. at 6–7.  DMO 

staff have asked that the University file its response, if any, by March 20, 2023.  

Id. at 7.     

Plaintiffs’ motion for preliminary-injunction is therefore moot, and this 

appeal should be dismissed.  See, e.g., Spell v. Edwards, 962 F.3d 175, 179–180 

(5th Cir. 2020) (dismissing as moot appeal seeking to reverse “only the denial of 

the motion for a preliminary injunction” when challenged stay-at-home order had 

expired because “[o]nce the law is off the books, there is nothing injuring the 

                                           
2 For example, DMO’s March 2, 2023 letter references several statements made 
under penalty of perjury by high-level Aristotle executives that disclosed that 
Aristotle had, among other things, “invested over seven million dollars to stand 
up” the Market, including hiring, training, and maintaining over twenty full- and 
part-time employees responsible for various PredictIt operations; “assisted” the 
University’s request for the original 2014 no-action letter; and “shepherd[ed] it 
through the CFTC’s regulatory process.”  See Ex. 1 at 4 & n.10.   
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plaintiff and, consequently, nothing for the court to do”).  While the CFTC 

vigorously disputes Plaintiffs’ characterization of DMO’s August 4, 2022 

withdrawal letter as containing a “liquidation mandate” or carrying any other legal 

consequences, that letter has been definitively superseded by DMO’s March 2, 

2023 letter.  Moreover, that letter confirmed both that the three sets of apparent 

violations identified by DMO before issuing the August 4, 2022 letter—that 

Aristotle, not the University, had been operating the PredictIt market; that the 

University appears to have been receiving compensation from Aristotle for 

Aristotle’s operation of the PredictIt market; and that the PredictIt market had 

listed numerous out-of-scope contracts—had been identified and communicated to 

the University on June 8, 2022.  The March 2, 2023 letter further confirms that 

there had been a series of informal communications between DMO staff and the 

University after the June 8, 2022 meeting and before August 4, 2022, all of which 

occurred months before the onset of this litigation but were not disclosed by 

Plaintiffs or the University here or in the district court.   

Regardless, DMO’s initial determination as to the status of the 2014 no-

action letter reflected in the March 2, 2023 letter independently and expressly 

provides the non-party University with both the written reasoned explanation and 

the opportunity to respond that the exclusively third-party Plaintiffs claimed were 
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missing from the now-superseded August 4, 2022 letter.3  See ROA.239–244, 

¶¶ 75–81; ROA.244–246 ¶¶ 82–89.  That additional explanation and opportunity 

to be heard would have been the full extent of post-remand relief available to 

Plaintiffs, even had they ultimately prevailed on the merits of their original 

Administrative Procedure Act (“APA”) claims once the full administrative record 

had been produced.  And to the extent that Plaintiffs may believe that DMO’s 

ultimate position as to the status of the 2014 no-action letter might be separately 

deficient under the APA, they are free to amend their claims accordingly on 

remand—once DMO responds to the University’s objections, if any are raised. 

There is accordingly nothing before this Court to review.  Moreover, as the 

March 2, 2023 letter confirms, the University has already received the notice and 

opportunity to respond that Plaintiffs incorrectly have asserted that the University 

was denied.  Regardless, the challenged August 4, 2022 withdrawal letter has been 

                                           
3 Notably, despite Aristotle’s participation in certain informal communications at 
the University’s invitation prior to August 4, 2022, Plaintiffs have failed to 
disclose the June 8, 2022 meeting or the University’s response thereto in their 
pleadings to date.  Those previously nonpublic communications underscore that 
the exclusively third-party Plaintiffs here lacked Article III standing to raise their 
now-moot challenge to the August 4, 2022 letter, which the University has at all 
times declined to join.  Cf. ROA.327–328 (unsworn letter from the University’s 
Vice-Provost of Research purporting to “confirm” a pair of allegations in 
Plaintiffs’ Amended Complaint but declining to endorse Plaintiffs’ APA claims on 
the merits). 
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definitively superseded and DMO has now provided the University both additional 

notice and another opportunity to respond to the three sets of violations previously 

identified prior to the onset of litigation, as well as having reiterated DMO’s 

previous reasoning accompanied by new facts disclosed after August 4, 2023, only 

after which DMO will decide the status of the 2014 no-action letter.  Thus, neither 

the “voluntary cessation” nor “capable of repetition yet evading review” exception 

to the normal mootness rule applies.  Spell, 962 F.3d at 179–180 (citing Already, 

LLC v. Nike, Inc., 568 U.S. 85 (2013) and Kingdomware Techs., Inc. v. United 

States, 579 U.S. 162 (2016)); see also, e.g., Constellation Mystic Power, LLC v. 

FERC, 45 F.4th 1028, 1047 (D.C. Cir. 2022) (explaining that challenges to later-

vacated agency orders with no continuing legal effect are “‘plainly’” and 

“‘classically moot’” (citations omitted)). 

For these reasons, the CFTC respectfully requests that Plaintiffs’ motion for 

preliminary injunction be denied as moot, this appeal dismissed, and this case 

remanded to the District Court for further proceedings, if any. 
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Dated:  March 3, 2023 Respectfully submitted, 
 
/s/ Kyle M. Druding         
Robert A. Schwartz 
  General Counsel 
Anne W. Stukes 
  Deputy General Counsel 

 Kyle M. Druding 
  Assistant General Counsel 
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kdruding@cftc.gov 
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CERTIFICATE OF SERVICE 

I hereby certify that on March 3, 2023, I caused the foregoing Suggestion of 

Mootness to be filed with the Clerk of the Court for the United States Court of 

Appeals for the Fifth Circuit and served on Plaintiffs-Appellants, using the Court’s 

CM/ECF system, as all participants in this case are registered CM/ECF users.   

 
/s/ Kyle M. Druding  

      Kyle M. Druding 
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CERTIFICATE OF COMPLIANCE 
 

 1. I hereby certify that this Suggestion of Mootness complies with the 

type-volume limits of Fed. R. App. P. 27(d)(2)(A) because, excluding the parts of 

the document exempted by Fed. R. App. P.  27(a)(2)(B) and 32(f), it contains 1,365 

words. 

 2. I hereby certify that this Suggestion of Mootness complies with the 

typeface requirements of Fed. R. App. P. 32(a)(5) and the type-style requirements 

of Fed. R. App. P. 32(a)(6) because it has been prepared in a proportionally spaced 

typeface using Microsoft Word 2019 in 14-point Times New Roman. 

 

      /s/ Kyle M. Druding  
      Kyle M. Druding 

 

Dated:  March 3, 2023 
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CFTC LETTER NO. 23-03   OTHER WRITTEN COMMUNICATIONS   MARCH 2, 2023 

 

CFTC Letter No. 23-03 
Other Written Communication 
March 2, 2023 
Division of Market Oversight 

Professor Margaret Hyland, Ph.D. 
Vice-Provost (Research) 
Vice Chancellor’s Office 
Victoria University of Wellington   
HU 207, Hunter Building, Gate 1  
Kelburn Parade, Kelburn 
Wellington 6012, New Zealand 

Re: Withdrawal of CFTC Letter No. 22-08 And Initial Determination 
Concerning CFTC Letter No. 14-130 

Dear Dr. Hyland: 

This letter hereby withdraws and supersedes the undersigned’s correspondence of August 4, 
2022.1   

As Victoria University of Wellington, New Zealand (“Victoria University” or “the University”) 
is aware, on October 29, 2014, the Division of Market Oversight (“DMO” or “Division”) of the 
Commodity Futures Trading Commission (“CFTC” or “Commission”) issued CFTC Letter No. 
14-130 (“Letter 14-130” or “the Letter”) granting the University’s request that the Division not
recommend enforcement action (i.e., the Division’s “no-action” position) against the University
in connection with its operation of an online, not-for-profit, event contract market in the U.S. for
educational and research purposes, without registration as a designated contract market, swap
execution facility, or foreign board of trade, and without registration of its operators, subject to

1 CFTC Letter No. 22-08. 

U.S. COMMODITY FUTURES TRADING COMMISSION

Three Lafayette Centre 
1155 21st Street, NW, Washington, DC 20581 

Telephone: (202) 418-5260 
Facsimile: (202) 418-5527 

www.cftc.gov

Division of 
Market Oversight 

Redacted Version for Public Release+

+ This letter will be made public with temporary redactions, omitting references to a 
document for which Victoria University had requested confidential treatment under 17 
C.F.R. § 145.9.  Based on an initial review, the basis for the University’s request for 
confidential treatment is unclear.  DMO plans to remove these redactions and make public 
that document should it be determined, following notice to the University and an 
opportunity to respond, that that document, in whole or in part, does not warrant 
confidential treatment.
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certain terms outlined in the Letter.2  We refer herein to the market platform established after 
Letter 14-130 was issued as “the Market” or “the Platform.” 

According to the terms of the Letter, which DMO issued based upon the representations of the 
University, the proposed event contract market would:  

(1) be small-scale and not-for-profit;

(2) be operated for academic and research purposes only;

(3) be overseen by faculty at the University, without receipt of separate compensation,
directly or indirectly, for operating the market;

(4) offer event contracts consisting of two submarkets for binary option contracts
concerning political election outcomes and economic indicators;

(5) be limited to 5,000 traders per contract, with an $850 investment limit per participant
in any contract;

(6) not offer brokerage services or charge commissions to participants;

(7) utilize a third-party service provider to perform know-your-customer (“KYC”) due
diligence on its participants;3

(8) only charge those fees necessary to cover the fulfilment of the KYC process,
regulatory compliance, and basic expenses to operate the proposed event contract
market; and

(9) limit advertising to media outlets where there is a high likelihood of reaching those
interested in the subject matter of its event contracts, provided that such advertising
prominently discloses that the platform is unregulated, experimental, and being
operated for academic purposes.4

Victoria University proposed the creation of a small-scale, not-for-profit, online market for event 
contracts in the U.S. for educational purposes modelled after the non-profit election market 
operated by the University of Iowa.  The Iowa Electronic Market is operated for academic 
purposes only, and its operators, who are faculty at the University of Iowa, receive no separate 
compensation.  As such, Letter 14-130 states that DMO’s no-action position was “[b]ased upon” 
Victoria University’s “representations concerning the purposes and manner of operation of [the 
University’s] proposed market for event contracts,” “and is subject to the conditions stated 
above.”5  The Letter was addressed solely to Victoria University and addressed solely “Victoria 

2 CFTC Letter 14-130.  
3 Id. at 3. 
4 Id. 
5 Id. at 5. 
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University’s market for event contracts, as proposed,” whose proposed operators were to be three 
professors at the University and one administrator who would not receive “payment, directly or 
indirectly, for operating the market.”6  The Letter noted that the University would utilize a third 
party, Aristotle International, Inc. (“Aristotle”), a for-profit corporation, to “implement an age 
and identity verification system as part of a KYC process.”7  The Letter expressly cautioned that 
any “different, changed or omitted material facts or circumstances” might result in DMO’s 
discretionary no-action position being “void” or withdrawn. 

On June 8, 2022, DMO staff met solely with representatives of the University, including the 
University’s counsel, to communicate that the Platform was not being operated pursuant to the 
conditions set forth in Letter 14-130 and that the Division intended to promptly issue a public 
notice of withdrawal.  At that time, DMO staff raised the following three bases for withdrawal: 

 The Platform was no longer operated by the University or its professors, but rather by 
Aristotle; 
 

 Victoria Link Limited (“VLL”), a wholly owned subsidiary of the University, has been 
receiving compensation from Aristotle; and 
 

 The Platform had listed contracts outside the scope of Letter 14-130. 

Following a series of subsequent phone calls and emails between DMO staff and the University 
(as well as, at the University’s invitation, Aristotle),8 in a letter dated August 4, 2022 (Letter 22-
08), DMO notified the University that Letter 14-130 was being withdrawn because “[t]he 
University has not operated its market in compliance with the terms of Letter 14-130.”   

By this letter, Letter 22-08 is withdrawn.  DMO nevertheless preliminarily believes Letter 14-
130 is void and should be withdrawn.  The bases for this Initial Determination are set forth 
below, including those previously explained to the University, along with further information 
disclosed since August 4, 2022, which also informs staff’s analysis of this Initial Determination. 

Aristotle, a for-profit corporation—not the University or its faculty—is operating 
the Market. 

As noted above, Letter 14-130 was conditioned on the University’s representation that the 
proposed market would be operated and overseen by faculty at the University, without receipt of 
separate compensation, for academic and research purposes only.  Inconsistent with the 
University’s representations made when requesting DMO’s no-action position in 2014,  

                                                            
6 Id. at 1–2. 

7 Id. at 3 n.4. 

8 The University obtained U.S. counsel and invited Aristotle representatives, including in-house and outside 
counsel. 
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letter, this appears to constitute separate compensation received by the University and thus is in 
violation of the terms of Letter 14-130. 
 
Separately, Aristotle’s assertions about its operational control, as referenced above, have drawn 
into question whether Victoria University also acted in a manner inconsistent with the 
representations that the University would create a small-scale, not-for-profit, online market.  In 
particular, the market was designed to bear many close similarities to the University of Iowa 
model, including “no additional fees other than those necessary to cover basic expenses of 
running the market, including the cost of credit card processing of deposits and withdrawals, 
fulfillment of the know-your-customer (“KYC”) process, and all other associated regulatory and 
compliance costs.”11  However, statements on the Platform’s website indicate that Aristotle was 
charging a 10% fee on all profits and a separate 5% fee on all withdrawals for so called “costs 
related to running this site.”12  This fee structure appears likely to generate funds far greater than 
those necessary to operate a small-scale market.  As such, it appears facially inconsistent with 
the University’s representation that it would conduct a small-scale, non-profit operation, 
covering only basic expenses, in a manner similar to the Iowa Electronic Market.  
  

The University has offered numerous contracts that are outside the scope of the 
submarkets addressed in the Letter. 

As stated in the Letter, the University represented to DMO that it would operate two submarkets: 
one for political event contracts and the other for economic indicator contracts.  The submarket 
for political event contracts would include contracts predicting the following outcomes: 

 Which presidential nominee will win his or her party’s primary, the general election 
popular vote, and the Electoral College; 

 Who will be the major party nominees for Vice President; and 

 Which party will control the next Congress. 

The submarket for economic indicator contracts would include contracts predicting monetary 
policy decisions of the Federal Open Market Committee regarding the federal funds target rate.13  

But, as previously explained to the University before DMO issued the August 4, 2022 letter, the 
Market has repeatedly listed a significant number of contracts that fall outside of the bounds of 
these two submarkets as represented to DMO and described in the Letter.  More specifically, 
starting in 2014, not long after the issuance of the Letter, the Market began listing contracts that 
cannot reasonably be construed as falling within the categories of political event contracts set 

                                                            
11 CFTC Letter 14-130. 
12 See “Our Fees” available at https://www.predictit.org/support/how-to-trade-on-predictit. 
13 CFTC Letter 14-130.The University further represented that it would not list any economic indicator contract that 
would compete with any contract that is listed by a CFTC-regulated contract market, and the University would not list 
more than five economic indicator contracts at any one time. Participation in the submarket for economic indicator 
contracts would be limited to students, faculty and staff at any participating universities. 
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forth in the Letter or as akin to those contracts.14  Contracts that the Market has listed that are 
outside of the bounds of the Letter include the following: 

 How many Ebola cases in the U.S. in 2015? 

 Will Iran agree to a nuclear deal before the end of 2014? 

 Will Caitlyn Jenner address the 2016 Republican National Convention? 

 Will Puerto Rico file for bankruptcy in 2015? 

 Will accused lion poacher Walter Palmer be extradited to Zimbabwe this year? 

 Who will win the 2015 Nobel Peace Prize? 

 Will North Korea test a hydrogen bomb by the end of 2016? 

 Will September CBP Southwest Border Patrol apprehensions be lower than 
August? 

 Will Pope Francis vacate the papacy by year-end? 

 How many tweets will @realDonaldTrump post from noon May 27-June 3?  

 Will federal charge against Andrew McCabe be confirmed by June 30? 

 Whether the WHO will declare COVID-19 to be a “pandemic” before March 6? 

 How many tweets will @AOC post from noon March 9 through March 16? 

 What will be NASA’s estimate for global surface temperature change for 
February? 

 Will the Court legalize same-sex marriage? 

 Will the U.S. indict FIFA president Sepp Blatter in 2015? 

 Will a federal charge against Hunter Biden be confirmed by December 31, 2020? 

Despite multiple interactions with DMO to address these violations of the Letter’s conditions, the 
Market has persisted for years to list contracts outside of the two submarkets.   

*  *  * 

The purpose of Victoria University’s request and DMO’s no-action letter was that the Market—
which the University represented would be a small-scale, not-for-profit platform for educational 
and research purposes—would be unregulated.  Yet, because of these violations, DMO and other 
CFTC staff have been required to devote considerable time over the last nearly nine years to the 
Market.  This has far exceeded the level of CFTC staff involvement contemplated by Letter 14-
130, and we believe it is not an appropriate use of taxpayer resources.  Further, the Market’s 
listing of contracts well outside of the scope of Letter 14-130 creates the false impression that 
DMO staff has determined that these contracts are acceptable. These are additional factors that 
incline us to exercise our retained discretion to withdraw the Letter.  As a result of the 
University’s non-compliance with the terms of Letter 14-130, DMO has determined as a 
preliminary matter that Letter 14-130 is void and should be withdrawn.   

                                                            
14 For avoidance of doubt, these contracts also were not based on economic indicators as discussed in the Letter. 
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On a number of occasions, Victoria University and Aristotle have requested that the Division’s 
no-action position continue to apply to certain markets until they expire on their own terms, after 
the 2024 elections.  Victoria University and Aristotle have further requested that the no-action 
position be extended in the meantime to new markets, and to higher position limits than are 
covered under the Letter.  Preliminarily, DMO does not believe this would be appropriate given 
the University’s persistent violations of the conditions of the Letter, which at a minimum, 
suggest the likelihood of recurrence.  This would therefore cause additional unreasonable use of 
taxpayer resources for the Division to verify that the University has begun to comply with the 
Letter’s conditions, and continue to do so over the next nearly two years.  To the extent the 
University believes that withdrawal of the Letter would cause downstream injury to third parties, 
we believe the better course would be for the University, Aristotle, or others to remedy them, if 
at all, by compensating any injured parties directly.   

To the extent that the University disagrees with these conclusions, DMO exercises its discretion 
to invite the University to submit any objections it may have.  Please send the University’s 
response, if any, by March 20, 2023.15   

This letter, and the positions taken herein, represent the views of DMO only, and do not 
necessarily represent the position or view of the Commission or any other office or division of 
the Commission. 

 

Sincerely, 

 

 

       __________________________ 

Vincent McGonagle 

Director 

Division of Market Oversight  

 

                                                            
15 We reiterate, consistent with our previous statements, that a response, if any, should come from the University and 
its counsel alone.   
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