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Comment No. 72692 

By Electronic Submission 

July 24, 2023 

Christopher Kirkpatrick 
Secretary 

Cantrell Dumas, Better Markets 

BETTER 
MARKETS 

Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21 st Street, N.W. 
Washington, DC 20581 

Re: KalshiEx, LLC's Self-Certified Proposed Political Event Contract 

Dear Mr. Kirkpatrick: 

2023 Contract 

Better Markets 1 appreciates the opportunity to comment on the Commission's review of 
KalshiEX, LLC's proposed congressional control contract under CFTC Regulation 40.11. 2 

BACKGROUND 

On July 19, 2022, KalshiEX, LLC ("Kalshi") submitted a proposal ("Original Proposed 
Contract") to the CFTC seeking review and approval of a new binary event contract, which Kalshi 
titles "the 'Will <party> be in control of the <chamber of Congress>?' Contract." Kalshi's Original 
Proposed Contract was a binary (all-or-nothing) option contract whose payout was contingent on 
whether a particular political party will control Congress at a particular time. 

2 

Better Markets is a non-profit, non-partisan, and independent organization founded in the wake of the 2008 
financial crisis to promote the public interest in the financial markets, support the financial reform of Wall 
Street, and make our financial system work for all Americans again. Better Markets works with allies­
including many in finance-to promote pro-market, pro-business, and pro-growth policies that help build a 
stronger, safer financial system that protects and promotes Americans' jobs, savings, retirements, and more. 

17 CFR § 40.11, Review of event contracts based upon certain excluded commodities-, U.S. COMMODITIES 

FUTURES TRADING COMMISSION, CFTC Announces Review and Public Comment Period of KalshiEx 
Proposed Congressional Control Contracts Under CFTC Regulation 40.11 (June 23, 2023), 
https://www.cftc.gov/PressRoom/PressReleases/8728-23 

2000 Pennsylvania Avenue NW I Suite 4008 I Washington, D.C. 20006 I (202) 618-6464 I BetterMarkets.org 
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On May 16, 2023, after rece1vmg public notice from several news outlets that the 
Commission was going to deny its Original Proposed Contract3, and after receiving public advice 
from Commissioner Pham that it should withdraw its proposal4, Kalshi withdrew its bid. Less 
than 30 days later, on June 12, 2023, Kalshi officially notified the Commission that it was self­
certifying a political control event contract ("Self-Certified Contract"). Kalshi's Self-Certified 
Contract is substantially similar to the Original Proposed Contract, albeit with certain discernible 
differences. In response to Kalshi's notification, on June 23, 2023, the Commission announced 
that it has commenced a review of the Self-Certified Contract in accordance with CFTC Regulation 
40.ll(c). 

The proposed Self-Certified Contract should not be approved based on several legal and 
policy grounds because it would (1) violate the statutory and regulatory framework applicable to 
event contracts; (2) constitute "gaming" under state and federal law; (3) undermine public faith in 
our markets and elections; and (4) fail to serve the primary purpose of the futures markets as a 
viable hedging and price discovery mechanism. Although the Commission has previously allowed 
several non-profit ventures to offer trading on similar political event contracts under specific and 
limited circumstances, Kalshi's proposal constitutes a significant departure from previous 
precedent. Never before has the Commission allowed a for-profit venture to operate in this 
sensitive arena, fraught with the potential for abuse. 

The proposal suffers from multiple fatal flaws. Kalshi's scant publicly available 
submission lacks sufficient detail to enable a full and meaningful assessment of the proposed Self­
Certified Contract. However, on the available record, meager though it is, the Commission must 
conclude that the contract would violate the law, pose a serious threat to investors, and fail to serve 
the legitimate hedging and price discovery functions of the markets it regulates. As a legal matter, 
Kalshi's event contract involves, relates to, or at the very least is similar to "gaming" and an 
activity that is unlawful in numerous states across the country. That must bear heavily on the 
Commission's decision and indeed prove dispositive. The CFTC must be mindful that the wrong 
decision by the CFTC here could de facto preempt innumerable state laws in ways that Congress 

4 

Lydia Beyoud, CFTC Poised to Deny US Political Gambling Before November Polls, Bloomberg (Oct. 28, 
2022 ), https ://www.bloomberg.com/news/ articles/2022-10-28/ cftc-poised-to-deny-us-political-gambling­
before-november-polls ?sref=mOv U gJZ i See also Nick Baker, CFTC Staff Recommends Rejecting Kalshi's 
US Election Contracts: Bloomberg, (October 28, 2022), https:/ /www.coindesk.com/policy/2022/ 10/28/cftG­
staff-recommend-rejecting-kalshis-us-election-contracts-bloomberg/ 

Declan Harty, CFTC's Pham: Kalshi should withdraw election betting bid, PoliticoPro (Nov. 08, 2022), 
https:/ /subscriber.politicopro.com/article/2022/ l l/cftc-commissioner-kalshi-should-withdraw-election­
betting-bid-00065579. See Better Markets Ethics Complaint Regarding CFTC Commissioner Caroline 
Pham's Apparent Public Disclosure of Highly Confidential, Nonpublic, Internal, Factual and Legal 
Discussions Regarding the Pending Application of KalshiEx, LLC (Dec. 8, 2022), 
https:/ /bettermarkets.org/wp-
content/uploads/2022/12/Better Markets Letter CFTC Ethics Complaint Pham.pg.[ see also Better 
Markets Ethics Complaint Regarding CFTC Commissioner Caroline Pham's Apparent Public Disclosure of 
Highly Confidential, Nonpublic, Internal, Factual and Legal Discussions Regarding the Pending Application 
of KalshiEx, LLC (Dec. 12, 2022), https://bettermarkets.org/wp-content/uploads/2023/06/LTR-CFTC­
Inspector-Gcneral-re-Pham-12-12-22-.pdf. 

2000 Pennsylvania Avenue NW I Suite 4008 I Washington, D.C. 20006 I (202) 618-6464 I BetterMarkets.org 
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clearly did not intend. In addition, the contract is susceptible to manipulation, further endangering 
investors and the integrity of the markets. 

This proposal would contribute to the deeply troubling trend toward the "gamification" and 
"retailization" of finance. In this increasingly common pattern, everyday consumers and investors 
are lured into new financial products and services by claims that the offerings represent beneficial 
"democratization" and "innovation." Yet as we have seen with the "digital engagement practices" 
that fueled the meme stock frenzy, 5 and even more so in the market for cryptocurrencies, the result 
is typically massive wealth accumulation for a few sponsors and issuers and massive losses 
suffered by the vast majority of investors. 6 

Democracy and elections are foundational principles for our country and are not 
appropriate subjects for gaming, gambling and betting. Given the use and abuse of social media in 
the gambling space7 and the A.I. in the political space8, allowing gambling on U.S. elections will 
invite if not incentivize more interference, abuse, and misconduct as gamblers seek to effect 
political outcomes to maximize their winnings. Even relatively small amounts of spending on 
negative attack ads can help swing a close race, local elections, and primaries with low turnout, 
especially if done in the last few days before an election when there is little if any time for a 
meaningful response. 9 Imagine what damage an AI deepfake video, supercharged by viral social 
media, could do if a gambler wanted to try to increase the odds of winning his or her bet in the 
days before an election. The truth will not catch up to the lie before the votes - and die - are cast. 

6 

9 

See generally Dennis M. Kelleher, Jason Grimes, and Andres Chovil, Securities-Democratizing Equity 
Markets With And Without Exploitation: Robinhood, Gamestop, Hedge Funds, Gamification, High 
Frequency Trading, And More, 44 W. NEW ENG. L. REV. 51 (2022). 

There are numerous additional downsides that should be considered. See, e.g., Madison Darbyshire, 
Traders phone up gambling helplines as game-like broker apps spread, the Financial Times (Oct. 6, 2021) 
("Helplines of gambling addition recovery groups have been ringing with a new kind of caller: day traders. 
The rise of mobile brokerage applications outfitted with prompts, animations, rewards, and digital 
flourishes have brought the feel of investing platforms closer to online sports betting and gambling."\ 
available at https:/ /www.ft.com/content/8f9bbc77-06b l-4fbd-8b7e-6e381 ba038a7; Scott Chipolina and 
Oliver Barnes, 'There needs to be a health warning': How crypto trading can lead to addiction, the 
Financial Times (June 2, 2023) ("Debate over whether the sector should come under scope of financial 
services or be treated like gambling."), available at https://www.ft.com/content/Of87985 l-5c74-42ef-9 l 4b­
l 54cd4e9a88 l. 

Jared Diamond, A Reporter's Tweet Moved NBA Draft Odds. He Also Works for a Gambling Company, 
The Wall Street Journal, (June 24, 2023), https://www.wsi.com/sports/basketball/nba-draft-shams-charania­
the-athletic-fanduel-84e9ccc4 ?mod=hp featst pos5 

Emily Birnbaum and Laura Davison, AI Is Making Politics Easier, Cheaper and More Dangerous, (July 
11, 2023), https://www.bloomberg.com/news/features/202~7- l l /chatgpt-ai-boom-makes-political-dirty­
tricks-easier-and-cheaper?srnd=premium&sref=mQvUqJZj 

While Kalshi's proposed Self-Certified Contract is nominally limited to the change in partisan control of 
Congress, we would anticipate that, if allowed by the CFTC, Kalshi and others would quickly offer similar 
contracts on all sorts of elections from the local level to the Presidency. 

2000 Pennsylvania Avenue NW I Suite 4008 I Washington, D.C. 20006 I (202) 618-6464 I BetterMarkets.org 
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Cantrell Dumas, Better Markets 2023 Contract 

Given all these factors and the negative impact that the commodification of our electoral 
process would have on the integrity of our democracy, we urge the Commission to reject Kalshi's 
Self-Certified Contract. 

Legal Context 

The Commodity Exchange Act ("CEA") Section 5c(c)(5)(C) prohibits the listing of 
agreements, contracts, transactions, or swaps in an excluded commodity. 10 Section 5c(c)(5)(C)(i) 
of the CEA prohibits event contracts that "involve, relate to, or reference" terrorism, assassination, 
war, gaming, or an activity that is unlawful under any State or Federal law. 11 The legislative 
history of CEA Section 5c(c)(5)(C) indicates that CFTC should consider whether the event 
contract as a whole involves activities listed under Section 5c(c)(5)(C)(i). 

In 2011, the Commission promulgated Regulation 40 .11 to implement Section 5c( C)( 5)( C) 
of the CEA. 12 Regulation 40.1 l(a)(l) prohibits the listing of an agreement, contract, or transaction 
"that involves, relates to, or references" terrorism, assassination, war, gaming, or an activity that 
is unlawful under any State or Federal law. 13 Because not all undesirable contracts may fall neatly 
within the specific categories listed in Regulation 40.ll(a)(l), CFTC Regulation 40.ll(a)(2) 
includes a provision that prohibits event contracts involving an activity that is "similar to" the 
activities enumerated in 40.ll(a)(l), so long as the Commission determines the contract to be 
"contrary to the public interest." 14 

Regulation 40.ll(c) provides for a 90-day review period for any such contract that the 
Commission determines may involve gaming or any of the other activities referenced in Regulation 
40.1 l(a)(l). 15 

Prior Commission Approaches 

Historically, the CFTC has permitted binary event contracts only under conditions more 
limited and tightly controlled than those of the Kalshi contract. In 1993, CFTC staff issued a no­
action letter to the Iowa Electronic Markets ("IEM"), an academic prediction market run by the 

11 

12 

13 

14 

15 

7 U.S.C. § 7a-2(c)(5)(C). The Commodities Exchange Act (CEA) is codified at 7 U.S.C. § 1 et seq. 

7 U.S.C. § 7a-2(c)(5)(C)(i). 

Provisions Common to Registered Entities, 76 Fed. Reg. 44776, 44785 (July 27, 2011). 

17 C.F.R. 40.1 l(a)(l). 

17 C.F.R. 40.ll(a)(2). 

17 C.F.R. 40.1 l(c). 

2000 Pennsylvania Avenue NW I Suite 4008 I Washington, D.C. 20006 I (202) 618-6464 I BetterMarkets.org 
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University of Iowa's Tippie College of Business in conjunction with several other universities. 16 

Among the event contracts available for trading on the IEM are political event contracts regarding 
partisan control of the United States Congress. The CFTC's staff no-action letter allowed the IEM 
to continue offering its political event contracts, but with several restrictions. First, the no-action 
was premised on the IBM's academic purpose and operation as a non-profit entity. Second, neither 
the IEM nor the University of Iowa charges any commissions or receives a return in connection 
with its operation, and IEM does not realize a financial profit or suffer loss as a result of the 
transactions. 

rn December 2011, the North American Derivatives Exchange ("NADEX") submitted a 
proposal to the CFTC seeking approval of five new political event contracts relating to the political 
control of the United States Congress and the Presidency. 17 On April 2, 2012, the CFTC issued 
an order prohibiting NADEX from listing its proposed political event contracts. 18 In its order, the 
CFTC found that the contracts, which would have paid out based upon the outcome of US federal 
elections, "involved[] gaming" and were contrary to the public interest under CEA Section 
5c(c)(5)(C)(i). In its analysis, the CFTC determined, among other things: 

16 

17 

18 

19 

( 1) "the unpredictability of the specific economic consequences of an election 
means that the Political Event Contracts cannot reasonably be expected to be 
used for hedging purposes;" 

(2) "there is no situation in which the Political Event Contracts' prices could form 
the basis for the pricing of a commercial transaction involving a physical 
commodity, financial asset or service, which demonstrates that the Political 
Event Contracts have no price basing utility;" and 

(3) "the Political Event Contracts can potentially be used in ways that would have 
an adverse effect on the integrity of elections, for example by creating monetary 
incentives to vote for particular candidates even when such a vote may be 
contrary to the voter's political views of such candidates." 19 

CFTC No-Action Letter, CFTCLTR No. 93-66, 1993 WL 595741 (June 18, 1993), 
https://www.cftc.gov/ sites/ default/files/idc/ groups/public/@lrlettergeneral/ documents/letter/93-66 .pdf. 

U.S. COMMODITIES FUTURES COMMISSION, CFTC Commences 90-day Review of NADEX's Proposed 
Political Event Derivatives Contracts (Jan. 5, 2012), https://www.cftc.gov/PressRoom/PressReleases/6163-
12. 

U.S. COMMODITIES FUTURES COMMISSION, Order Prohibiting the Listing or Trading of Political Event 
Contracts, 
https://www.cftc.gov/sites/default/files/stellent/groups/public/@rulesandproducts/documents/ifdocs/nadexo 
rder040212.pdf 

Id. 
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In 2014, the CFTC staff issued a no-action letter to Predictlt, operated by researchers at the 
Victoria University of Wellington, allowing its political event contracts to operate in the United 
States provided that it met certain conditions. Among these conditions were that the market must: 

• be small-scale and not-for-profit; 

• be operated for academic and research purposes only; 

• be overseen by faculty at the University, without receipt of separate 
compensation; 

• be limited to 5,000 traders per contract, with an $850 investment limit per 
participant in any contract; 

• not offer brokerage services or charge commissions to participants; 

• utilize a third-party service provider to perform know-your-customer ("KYC") 
due diligence on its participants; and 

• only charge those fees necessary to cover the costs of implementing the KYC 
process, regulatory compliance, and basic expenses necessary to operate the 
proposed event contract market. 

In August 2022, however, the CFTC staff informed Predictlt that it had violated the no­
action letter, that it was withdrawing the no-action letter, and instructed the company to wind down 
its operation of the political event contracts by February 2023. 20 

The Kalshi Contract 

Kalshi's Original Proposed Contract provided that it was their intention to impose a 
position limit of $25,000. However, in Kalshi's new Self-Certified Contract, it is the exchange's 
intention to increase the position limit as follows: 

(i) The Position Limit for Individuals shall be $125,000 per Member; and $250,000 for 
those with demonstrated established economic hedging need; 
(ii) The Position Limit for Entities shall be $5,000,000 per Member; and $10,000,000 for 
those with demonstrated established economic hedging need; 
(iii) The Position Limit for Eligible Contract Participants shall be $50,000,000 per 
Member; and $100,000,000 for those with demonstrated established economic hedging 
need. 

Kalshi's Self-Certified Contract provides that a claim for a purported need for economic hedging 
by an individual, entity, or eligible contract participant member may be demonstrated to Kalshi 
according to the means and methods established by Kalshi. Whether a member has demonstrated 

20 U.S. COMMODITIES FUTURES COMMISSION, CFTC Staff Withdraws No-Action Letter to Victoria University 
ofWellington,New Zealand Regarding a Not-For-Profit Market for Certain Event Contracts(Aug. 4, 2022), 
https ://www.cftc.gov/PressRoom/PressReleases/85 67-22. 
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that it has a sufficiently established an economic hedging need is determined solely at Kalshi's 
discretion. Furthermore, the Self-Certified Contract provides little information on the fees and 
commissions Kalshi charges on its platform, stating only the following: 

"Members will be charged fees in accordance with Rule 3.6 of the Rulebook. Fees are 
charged in such amounts as may be revised from time to time to be reflected on the 
Exchange' s Website." 

As with its Original Proposed Contract, Kalshi does not include a copy of the Rulebook referenced 
in its submission, leaving readers and possibly the Commission itself without key information 
regarding the specifics of its fee structure or Kalshi's unilateral, subjective power to change any 
and all provisions. Finally, Kalshi does not presently allow leveraged or margined trading on its 
platform, but it reserves the right to change this policy in the future, as it, of course, can change 
any of its other policies, procedures or statements. 

If approved, Kalshi's proposal would represent a significant departure from the 
fundamental and historical underpinnings of the futures markets. The fundamental purpose of the 
derivatives market is to provide a means of hedging risk and price discovery for commercial 
enterprises, not to enable mass speculative gambling among retail traders. 21 While limited 
speculation is permitted to provide additional liquidity necessary to enable derivatives markets to 
perform their important historic functions, the markets overseen by the CFTC are not - and never 
were - intended as casinos or predominantly speculative vehicles. 22 Nor were our elections 
intended to be commodified, commercialized, and gambled upon en masse with the mere click of 
a button. 

The Commission has appropriately identified several areas of interest in the 24 questions 
it posed for public comment. 23 We hope our comments assist the Commission as it reviews this 
proposal. 

13 

22 

23 

See Timothy E. Lynch, Derivatives: A Twenty-First Century Understanding, 43 LOY. U. CHI. L. J. 1 (2011) 
("[E]nabling hedging is the raison d'etre for the existence of derivatives, and without this characteristic, it is 
doubtful that the modem derivatives industry would have developed."); Lynn A. Stout, Derivatives and the 
Legal Origin of the 2008 Credit Crisis, 1 HARV. Bus. L. REV. 1 (2011); Miriam A. Cherry & Robert L. 
Rogers, Prediction Markets and the First Amendment, 2008 U. ILL. L. REV. 833, 838 (2008) ( distinguishing 
the information-aggregating function of prediction markets from the price discovery function of other 
traditional markets); COMMODITIES FUTURES TRADING COMMISSION, The Economic Purpose of Futures 
Markets and How They Work, 
https://www.cftc.gov/LeamAndProtect/AdvisoriesAndArticles/economicpurpose.html 

See generally Lynn A. Stout, How Deregulating Derivatives Led to Disaster, and Why Re-Regulating Them 
Can Prevent Another, 1 LOMBARD ST. 4 (July 2009). 

COMMODITIES FUTURES TRADING COMMISSION, Questions on the KalshiEX, LLC "Will <party> be in 
control of the <chamber of Congress> for <term>?" Contracts for Public Comment, 
https ://www.cftc.gov/media/8 80 l /D MO Kalshi Questions0623 23 / download 
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COMMENTS 

I. The Submission fails to provide sufficient information to allow meaningful public 
comment or appropriate review by the Commission. 

As a threshold matter, the Self-Certified Contract from Kalshi is grossly deficient and has 
to violate the Administrative Procedures Act ("AP A") that requires enabling meaningful public 
comment. It is largely opaque, providing remarkably scant detail about the material features of 
the contract. In short, it fails to supply enough information that might enable the Commission or 
interested members of the commenting public to fully evaluate the contract. Even if the 
Commission believes that it has sufficient information from Kalshi's public and confidential 
submissions, that is inadequate because the Commission has deprived itself of the benefit of 
informed, meaningful public comment on the material aspects of the proposed Self-Certified 
Contract. This is a key reason that the AP A requires agencies like the CFTC to seek, obtain, and 
take into account public comment. 

Kalshi's Self-Certified Contract fails to provide sufficient detail regarding several key 
issues surrounding the contract. As discussed above, Kalshi' s submission includes no specific 
details regarding the fee structure it would charge its users, stating only that users will be charged 
fees according to its own "Rulebook," which Kalshi fails to include with its publicly available 
submission. 24 The Self-Certified Contract application also does not offer a description of how 
margin will be handled under the contract. 

More significantly, the Self-Certified Contract conspicuously omits any assessment of the 
actual impact of that trading activity, either on investors or those who may have attempted to use 
those contracts to, for example, hedge a risk. Finally, information regarding the Self-Certified 
Contract's risk mitigation analysis and price-basing utility, as well as any additional considerations 
related to the Self-Certified Contract is not available to be reviewed for public comment for it is 
supposedly included in confidential appendices ofKalshi's submission. Notwithstanding Kalshi's 
representations, as deficient and incomplete as they are, Kalshi could possibly materially change 
any term, policy, or practice after receiving Commission approval of its contract. 25 

1. Kalshi failed to properly comply with the submission requirements provided in CFTC 
regulation 40.2(a)(3). 

In its Self-Certified Contract submission, Kalshi used language that appears to certify that 
the event contract complies with the CEA and CFTC regulations. However, in the actual 

24 

25 

As noted above, even the minimal information that is publicly available is subject to our serious concerns 
surrounding Kalshi' s reservation of the right to alter the terms of the contract in the future. 

Kalshi's ability to change the contract in the future is a major concern even if such future alterations are 
subject to Commission approval. Regardless of that approval process for later changes, the public (and the 
Commission itself) are now being asked to evaluate a contract with terms that may essentially be inaccurate, 
to the extent Kalshi already harbors the intention to change them in the future. 
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certification document required under Regulation 40.2(a)(3)(iv), Kalshi did not certify that the 
event contracts comply with the CEA and CFTC regulations. In fact, Kalshi only included 
language in the certification document from regulation 40.2(a)(3)(vi) which certifies that Kalshi 
posted a notice of pending product certification with the CFTC and a copy of the submission on 
its Website. 

In contrast, Kalshi' s previous self-certified event contracts with different underlying 
subject matters all contained a statement certifying the compliance of their contracts with CEA 
and CFTC regulations along with a signature from a representative. However, Kalshi did not do 
the same in its Self-Certified Contract. With this apparent omission, this is a de facto admission by 
Kalshi that its Self-Certified Contract does not comply with the CEA and CFTC regulations. 
Regardless, Kalshi has failed to meet the necessary regulatory requirements for self-certifying its 
political control event contract. The CFTC should require Kalshi to remove its political control 
contracts due to its failure to comply with the regulatory requirements put in place to ensure legal 
compliance and protect market integrity. 

II. The Commission should prohibit trading of the Self-Certified Contract because it 
conflicts with the intent of the Commodity Exchange Act, violates the letter of the 
Commission's rules against event contracts, and is contrary to the public interest. 

The Commission should reject Kalshi's Self-Certified Contract because it conflicts with 
the letter and spirit of the Commodity Exchange Act, Commission Rule 40.11, and the public 
interest. Section 5c(c)(S)(C) of the Commodity Exchange Act provides, in pertinent part: 

(C) SPECIAL RULE FOR REVIEW AND APPROVAL OF EVENT CONTRACTS 
AND SWAPS CONTRACTS.-

(i) EVENT CONTRACTS.-In connection with the listing of agreements, 
contracts, transactions, or swaps in excluded commodities that are based 
upon the occurrence, extent of an occurrence, or contingency ( other than a 
change in the price, rate, value, or levels of a commodity described in 
section la(2)(i) [2] of this title), by a designated contract market or swap 
execution facility, the Commission may determine that such agreements, 
contracts, or transactions are contrary to the public interest if the 
agreements, contracts, or transactions involve-

(I) activity that is unlawful under any Federal or State law; 
(II) terrorism; 
(III) assassination; 
(IV) war; 
(V) gaming; or 
(VI) other similar activity determined by the Commission, by rule or 
regulation, to be contrary to the public interest. 
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11. PROHIBITION.-No agreement, contract, or transaction determined by the 
Commission to be contrary to the public interest under clause (i) may be 
listed or made available for clearing or trading on or through a registered 
entity. 

Following these Dodd-Frank amendments to the CEA, the Commission promulgated Rule 
40.11, 26 pertaining to event contracts. In that rule, the Commission wisely chose to exercise the 
authority from Congress to impose an outright ban on gaming contracts or similar contracts that 
are contrary to the public interest. The rule provides as follows: 

§ 40.11 Review of event contracts based upon certain excluded commodities. 

(a) Prohibition. A registered entity shall not list for trading ... any of the following: 

(1) An agreement, contract, transaction, or swap based upon an excluded 
commodity, as defined in Section la(19)(iv) of the Act, that involves, 
relates to, or references terrorism, assassination, war, gaming, or an 
activity that is unlawful under any State or Federal law; or 

(2) An agreement, contract, transaction, or swap based upon an excluded 
commodity, as defined in Section la(19)(iv) of the Act, which involves, 
relates to, or references an activity that is similar to an activity 
enumerated in § 40.ll(a)(l) of this part, and that the Commission 
determines, by rule or regulation, to be contrary to the public interest. 

A. The proposed Self-Certified Contract involves, relates to, or is similar to, gaming, 
which is condemned under the CEA, prohibited under the Commission's rules, 
and outlawed in several states. 

Kalshi's Self-Certified Contract is substantially similar in all material respects to the 
NADEX contracts, which the Commission appropriately denied because they were, involved, 
related to, or were similar to gaming and because they were illegal under state law. 

1. The Kalshi contract involves gaming. 

As the CFTC determined in its response to NADEX's 2012 proposal for binary event 
contracts, political event contracts involve or are similar to "gaming."27 Here too, Kalshi's virtually 
identical political event contract is gaming, involves gaming, relates to gaming, or is "similar to" 

26 

27 

17 C.F.R. § 40.11. 

See U.S. COMMODITY FUTURES TRADING COMM'N, Order Prohibiting the Listing or Trading of Political 
Event Contracts, (Apr. 2, 2012), 
https://www.cftc.gov/sites/default/files/stellent/groups/public/@rulesandproducts/documents/ifdocs/nadexo 
rder040212.pdf 
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gaming within the meaning of CEA§ 5cl(5)(C)(i) and Commission Regulation 40.1 l(a)(l). It, 
therefore, falls squarely under the Commission's regulatory prohibition, as authorized under the 
terms of the CEA. 

Like NADEX's proposal in 2012,28 Kalshi now proposes to list a binary (all-or-nothing) 
event contract whose payoff is contingent upon the election of representatives to the United States 
Congress, such that one political party gains "control" - or a voting majority - of a chamber of 
Congress for a particular congressional term. Participants in such political prediction markets place 
a sum of money at risk, with the payout based on the market's assessment of the probability of 
each outcome. If a participant "predicts" correctly, they are rewarded monetarily. Conversely, if 
they predict incorrectly, their position will lose monetary value. 

The conclusion that the Kalshi Self-Certified Contract, and the NADEX contract before it, 
are, involve, relate to, or are similar to "gaming" follows from an analysis of both federal and state 
law. 29 With respect to federal law, although "gaming" is not defined in either the CEA or CFTC 
regulations, the Commission previously relied on the Unlawful Internet Gambling Enforcement 
Act in its prior finding that NADEX's similar political event contracts constituted "gaming" under 
the CEA and Commission Rule 40.11.30 The Unlawful Internet Gambling Enforcement Act 
defines the terms "bet or wager" as: 

"the staking or risking by any person of something of value upon the outcome of 
a contest of others, a sporting event, or a game subject to chance, upon an 
agreement or understanding that the person or another person will receive 
something of value in the event of a certain outcome." 31 

Clearly, Kalshi's proposed event contracts fall squarely within this definition - namely, "the 
staking or risking by any person of something of value upon the outcome of a contest of others _,m 
Although neither the Unlawful Internet Gambling Enforcement Act nor the Commodity Exchange 

28 

29 

30 

31 

32 

For a discussion of the Commission's treatment of the NADEX contracts, see Dave Aron & Matt Jones, 
States' Big Gamble on Sports Betting, 12 UNLV GAMING L. J. 53, 75-76 (2021). 

For a discussion of prior CFTC consideration and analysis of event contracts and "gaming," see id., at 71-
86. 

U.S. COMMODITY FUTURES TRADING CoMM'N, Order Prohibiting the Listing or Trading of Political Event 
Contracts, (Apr. 2, 2012), 
https ://www.cftc.gov/ sites/ default/files/ stellent/ groups/public/@rulesandproducts/ documents/ifdocs/nadexo 
rder040212.pd:I; The Unlawful Internet Gambling Enforcement Act is codified at 31 U.S.C. § 5361 et seq. 

31 U.S.C. § 5362(1)(A) (emphasis added); see also Christine Hurt, Regulating Public Morals and Private 
Markets: Online Securities Trading, Internet Gambling and the Speculation Paradox, 86 B.U. L. REv. 371 
(2006); Dave Aron & Matt Jones, States' Big Gamble on Sports Betting, 12 UNL V GAMING L. J. 53, 67-86, 
71 (2021) ( discussing the CEA' s application to event contracts). 

Relatedly, the traditional common law definition of "gaming" includes three elements: consideration, prize, 
and chance, all of which are present in prediction markets. See Tom W. Bell, Gamblingfor the Good, Trading 
for the Future: The Legality of Markets in Science Claims, 5. CHAP. L. REV. 159, 165-166 (2002). 
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Act defines the term "contest," the Cambridge English Dictionary provides the following 
definition: 

"a competition to do better than other people, esp. to win a prize or achieve a 
position of leadership or power: 'In the last election, he survived a close contest 
against a political newcomer.'"33 

Moreover, as observed by the CFTC in its 2012 order against the NADEX proposal, 
numerous states' gambling laws expressly link the terms "gaming" or "gambling" with betting or 
wagering upon the outcome of an election: 

"[S]everal state statutes, on their face, link the terms gaming or gambling (which 
are used interchangeably in common usage, dictionary definitions and several state 
statutes) to betting on elections, and state gambling definitions of 'wager' and 'bet' 
are analogous to the act of taking a position in the Political Event Contracts."34 

This is no less true now than it was in 2012, and there is no reason why the Commission should 
now find otherwise. 

While some contend that political event contracts cannot be or involve "gaming" because 
prediction markets contain an element of skill as opposed to mere chance, the statutory definition 
of "bet or wager" above lists "a game subject to chance" in the disjunctive and but one of several 
examples, not a necessary element. That political prediction markets contain an element of skill 
- i.e., informational or predictive superiority - makes them no more distinct from gaming than 
does a professional poker player's expertise make their profession distinct from gambling. Both at 
the blackjack table and in a prediction market, skill will aid the participants. But in both cases, 
significant elements of uncertainty and chance preside over the endeavor that are outside the 
control of the participants, rendering the activity one that is, involves, relates to - or is at least 
similar to - "gaming" for purposes of the CEA. 35 

Proponents of Kalshi wrongfully claim that the language and structure of Section 
5cI(5)(C)(i) make clear that the scope of the Commission's discretionary review is narrowly 

33 

34 

35 

THE CAMBRIDGE ENGLISH DICTIONARY, Contest (emphasis added), 
https :// dictionary.cambridge.org/us/ dictionary/ english/ contest. 

U.S. COMMODITY FUTURES TRADING CoMM'N, Order Prohibiting the Listing or Trading of Political Event 
Contracts, (Apr. 2, 2012), 
https://www.cftc.gov/sites/default/files/stellent/groups/public/@rulesandproducts/documents/ifdocs/nadexo 
rder0402 l 2.pdf 

See Ryan P. McCarthy, Information Markets as Games of Chance, 155 U. PA. L. REV. 749, 770 (2007); 
Thomas Lee Hazen, DisparateRegulatorySchemesfor ParallelActivities: Securities Regulation, Derivatives 
Regulation, Gambling, and Insurance, 24 ANN. REV. BANKING & FIN. L. 375, 401-12, 416-18 (2005) 
( comparing investing, hedging, insurance, and gambling as risk-taking activities). 
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focused on the nature of the contract's underlying event, not on trading in the contract itself. 
Because elections do not fit within any of the enumerated activities, they claim that the 
Commission should not impede self-certification of the political control contract. 36 However, the 
legislative history of CEA Section 5c(c)(5)(C) makes clear that the relevant question for the 
Commission in determining whether a contract involves one of the activities enumerated in CEA 
Section 5c(c)(5)(C)(i) is whether the contract, considered as a whole, involves one of those 
activities. 37 As mentioned previously, the Self-Certified Contract proposed by Kalshi should be 
rejected by the Commission since the whole contract can be categorized as a form of gaming. On 
Kalshi's exchange, customers will voluntarily bet money based on the outcome of a competitive 
political election. 

2. The Kalshi contract involves an activity that is unlawful under state law. 

As a separate matter, the Commission also rejected the NADEX contract because it plainly 
involved, related to, or referenced an activity that was unlawful under numerous states' laws. The 
same is true with respect to the Kalshi contract, a separate factor that is also dispositive under Rule 
40.1 l(a)(l). 38 Placing a bet or wager on the outcome of an election is civilly or criminally unlawful 
in well over a dozen states nationwide. 39 For decades, states have long asserted their right to protect 

36 

37 

38 

39 

See Dissenting Statement of Commissioner Caroline D. Pham Regarding the Review and Stay of KalshiEX 
LLC's Political Event Contracts, 
https :/ /www.cftc.gov/ sites/ default/files/filings/ptc/23/06/ptc06 l 223 283 7. pdf 

See In the Matter of the Self-Certification by North American Derivatives Exchange, Inc., available at 
https://www.cftc.gov/stellent/groups/public/@rulesandproducts/documents/ifdocs/nadexorder0402l2.pdf 

See, e.g., NV REV. STAT. § 293 .830(2014 )("Any person who makes, offers oraccepts any bet or wagerupon 
the result of any election, or upon the success or failure of any person or candidate ... is guilty of a gross 
misdemeanor."); TN CODE § 2-19-129 (2014) ("A person commits a Class C misdemeanor if such person 
makes any bet or wager of money or other valuable thing upon any election."); 720 ILL. COMP. STAT. ANN. 
5/28-1 (2011) ("A person commits gambling when he ... [m]akes a wager upon the result of any game, 
contest, or any political nomination, appointment or election .... "); NEB. REV. STAT.§ 28-1101(4) (2011) 
("A person engages in gambling ifhe or she bets something of value ... upon the outcome o fa game, contest, 
or election .... "); N.M. STAT. ANN. § 44-5-10 (1978) ("Bets and wagers on an election authorized by the 
constitution and laws of the United States, or by the laws of this state, are gaming within the meaning of this 
chapter [on gambling debts and losses."); N.D. CENT. CODE ANN.§ 12.1-28-01 (West 2011) ("'Gambling' 
means risking any money ... upon ... the happening or outcome of an event, including an election ... over 
which the person taking the risk has no control."). See also GA. CODE ANN. § 16-12-21(a)(2) (West 2011) 
("A person commits the offense of gambling when he ... [ m ]akes a bet upon the result of any political 
nomination, appointment, or election .... ");Miss.CODE ANN. § 97-33-1 (2011) ("If any person ... shall 
wager or bet ... upon the result of any election ... he shall be fined in a sum not more than Five Hundred 
Dollars .... "); S.C. CODE ANN.§ 16-19-90 (2011) ("Any person who shall make any bet or wager of money 
... upon any election in this State shall be guilty of a misdemeanor .... "); TEX. PENAL CODE ANN. § 
47.02(a)(2) (West 2011) ("A person commits an offense ifhe ... makes a bet on the result of any political 
nomination, appointment, or election .... "). 

See NATIONAL CONFERENCE OF STATE LEGISLATURES, Wagering on Elections? Not a Smart Bet (Sept. 17, 
2014 ), https:/ /www .ncsl.org/blog/2014/09/17 /wageringen-elections-not-a-smart-bet.aspx. 
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the integrity of their elections by prohibiting placing wagers on the outcome of an election. 40 In 
the absence of finding a public interest, the Commission should not preempt these states' 
longstanding, deeply rooted concerns by granting KalshiEx - a profit-driven venture - license 
to profit from speculation on the outcome of our elections. 

B. The Contract is otherwise contrary to the public interest. 

1. The proposed event contract is readily susceptible to manipulation. 

Kalshi's political event contract runs afoul of the CFTC's Core Principles applicable to 
Designated Contract Markets - namely, Core Principle #3 's requirement that a contract must not 
be "readily subject to manipulation."41 

Political prediction markets operate in a shrouded space that would readily lend itself to 
manipulation and other forms of abusive activity. It raises the specter of political insiders privy to 
non-public information - say, internal polling or campaign finance data - wielding their 
informational advantage to profit at the expense of others. 42 And it would be susceptible to other 
classic forms of market manipulation. After all, "parties with an interest in the outcome have an 
incentive, whenever possible, to move the odds prices in their preferred direction." 43 

In her 2009 Harvard Law Review article "Prediction Markets and Law: A Skeptical 
Account," Professor Rebecca Haw Allensworth detailed how bad actors might manipulate 
prediction markets: 

40 

41 

42 

43 

Prediction markets are vulnerable to manipulation, although scholars do not agree 
on how serious the problem is. Information market traders can gain from 
manipulations in two ways. First, they could profit by artificially lowering the 
trading price temporarily and purchasing shares to be sold at a higher price when 
the market returns to 'normal.' Second, they could try to affect the informational 
value of the market. For example, a candidate's supporter could purchase his shares 
at an inflated value, raising the perceived odds that he would win the election, and 
(hopefully) getting more voters to jump on the putative bandwagon. At least in the 

See generally Paul W. Rhode & Koleman S. Strumpf, Historical Presidential Betting Markets, 18 J. OF ECON. 
PERSP. 127 (2004) (outlining the history of election wagering in America). 

See COMMODITIES FuTURES TRADING COMMISSION, Designated Contract Markets (DCMs), 
https://www.cftc.gov/IndustryOversight/TradingOrganizations/DCMs/index.htm 

See Alex Altman, Political Betting Market Raises Questions About Insider Trading, TIME (Oct. 6 2015), 
https :/ /time.com/ 4062628/fantasy-sports-predictit-political-forecasting/. 

Paul W. Rhode & Koleman S. Strumpf, Manipulating Political Stock Markets: A Field Experiment and a 
Century of Observational Data 2 (Jan. 2007) (unpublished manuscript, available at 
https://economics.yale.edu/sitcs/default/files/files/Workshops-Seminars/Economio-History/rhode-
051116.pdf). 
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short term, manipulators have succeeded in artificially inflating or deflating the 
prices of securities in information markets. In 2004, TradeSports's election 
prediction market fell victim to two 'sustained attempts' at manipulation, which 
resulted in 'large price changes that do not appear to have been based on any 
information.' 44 

Similarly, in one study, titled "Affecting Policy by Manipulating Prediction Markets: 
Experimental Evidence," researchers found experimental evidence demonstrating how a highly 
motivated actor can manipulate prediction markets, thereby undermining their predictive 
reliability: 

We find clear evidence that highly incentivized manipulators can destroy the 
predictive power of an information market. That is, we have identified a case where 
manipulators do cause human forecasters to make predictions that are no better than 
random guessing would generate showing that prediction markets can be 
manipulated. Further, our results show that the effects of introducing manipulators 
are due to more than just the large influx of liquidity in the market. This finding 
demonstrates that policy makers should not indiscriminately rely upon market 
predictions, but rather need to consider the incentives and wherewithal of potential 
manipulators. Our results are also suggestive that the possibility of such 
manipulators may also be sufficient to undermine the market aggregation of 
information. 45 

With Kalshi allowing single contracts of $100,000,000 and aggregate amounts at risk 
almost certain to be in the tens if not hundreds of billions of dollars, the incentive to interfere with 
and manipulate the political events are likely to prove overwhelming so some number of gamblers. 

Kalshi's submission (or at least the part available to the public) does not explain how it 
will identify and eliminate manipulation risks. Given the many ways one could conceivably 
influence or manipulate a prediction market to their advantage, 46 the Commission should not allow 
the adoption of political event contracts as Kalshi proposes. 

44 

45 

46 

Rebecca Haw Allensworth, Prediction Markets and Law: A Skeptical Account, 122 HARV. L. REV. 1217 
(2009). 

Deck, infra n. 46, at 61. 

See, e.g., Brad Plumer, How to Swing the Prediction Markets and Boost Mitt Romney's Fortunes, THE 
WASHINGTON POST (Oct. 23, 2012), https://www.washingtonpost.com/news/wonk/wp/2012/10/23/howo­
manipulate-prediction-markets-and-boost-mitt-romneys-fortunes/; Alex Klein, In Trade And Jon Hunstman: 
Why the Media's Faith in the Internet Betting Ring Is Foolish, THE NEW REPUBLIC (Jun. 21, 2011), 
https://newrepublic.com/article/90371/intrade-and-ion-huntsman-president-odds-republican-nomination 
See generally Kloker, Simon and Kranz, Tobias T., Manipulation In Prediction Markets - Chasing The 
Fraudsters. In PROCEEDINGS OF THE 25TH EUROPEAN CONFERENCE ON INFORMATION SYSTEMS (ECIS), 
Guimaraes, Portugal, June 5-10, (2017) (pp. 2980-2990), http://aisel.aisnet.org/ecis2017rip/47; Cary Deck, 
Shengle Lin, & David Porter,Ajfecting Policy by Manipulating Prediction Markets: Experimental Evidence, 
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2. Kalshi's proposed for profit contract would fail to provide the consumer 
protections and academic benefits provided by other non-profit prediction 
markets. 

The fact that some other event contract platforms have been allowed to operate does not 
support the approval of the Kalshi submission. Those other platforms were readily distinguishable 
and were subject to multiple important limitations and conditions. Unlike the Iowa Electronic 
Markets47 - and, until recently, Predictlt48 - Kalshi is a for-profit entity established and 
motivated to maximize financial gain. Moreover, unlike non-profit prediction markets, Kalshi 
would face significant commercial pressure to extract wealth from its users through high 
transaction, commission, withdrawal, and other fees, as well as creating and offering a proliferation 
of other contracts, presumably enabling betting on virtually all other elections in the U.S. and 
elsewhere. Kalshi's submission proposal provides little assurance that it will not do so, outlining 
no specific details regarding its fees, commission policies, or business plans. 

In contrast, the conditions of the no-action letter granted to the Iowa Electronic Markets 
state that its prediction market is run on a not-for-profit basis, no commissions are charged to users, 
and its administrators do not receive a return in connection with the site. Moreover, traders are 
limited to position limits of well under $1,000. Until recently, the political prediction market 
Predictlt- a non-profit project run by academics from the Victoria University of Wellington in 
New Zealand - likewise operated with similar restrictions protecting traders and guaranteeing 
researchers access to its data. 49 These contracts are a far cry from Kalshi' s proposed Self-Certified 
Contract. The Commission's recent withdrawal of Predictlt's no-action letter only intensifies 
concerns surrounding the appropriateness of allowing even non-profit research enterprises to 
operate event contract platforms, let alone the one advanced by Kalshi. 

47 

48 

49 

3. Kalshi's proposed contract would redirect capital from productive uses into 
highly speculative markets and would undermine public trust in our elections. 

85 J. ECON. BEHA v. & ORG. 48 (2013) ("[W]e present evidence from the lab indicating that single-minded, 
well-funded manipulators can in fact destroy a prediction market's ability to aggregate informative prices 
and mislead those who are making forecasts based upon market predictions."). 

See IOWA ELECTRONIC MARKETS, https://iemweb.biz.uiowa.edu/; CFTC No-Action Letter, CFTCLTR No. 
93-66, 1993 WL 595741 (June 18, 1993), 
https://www.cftc.gov/ sites/ default/files/idc/ groups/public/@lrlettergeneral/ documents/letter/93-66. pdf. 

See Declan Harty, No Future: Regulator Orders Political Prediction Market to Shut Down in U.S., 
POLITICO (Aug. 09, 2022), https://www.politico.com/news/2022/08/09/nefuture-regulator-orders­
political-betting-market-to-shut-down-in-u-s-00050238. 

See Declan Harty, Washington Weighs Plan to Let Americans Wager on Elections, POLITICO (Sep. 5, 2022), 
https ://www. politico. com/news/2022/09 /05 /votenhetting-elections-trading-00054 723. 
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Kalshi's contract would redirect capital that could otherwise be productively deployed in 
the public securities markets and elsewhere into a highly speculative and risky market that serves 
little if any economic purpose, just like traditional gambling. 50 Such markets prey on unwary 
traders and typically serve to enrich the few at the expense of the many. 51 What is more, this 
speculative market runs contrary to the fundamental and historical purposes underlying the 
derivatives market - namely, to hedge commercial risks and assist in price discovery. Indeed, if 
anything, the so-called market that would be created by Kalshi' s Self-Certified Contract would 
appear to increase risk rather than hedge or alleviate it. 

And it does so at the steep cost of jeopardizing the integrity of and public faith in our 
elections. Whether through mere perception or through other means, there is little doubt that the 
mass commodification of our democratic process would raise widespread concerns about the 
integrity of our electoral process. Putting aside the significant issues of whether such markets could 
inspire vote-switching and other nefarious conduct, the mere impact on the public's perception of 
our democracy is cause enough to conclude that it is decidedly not in the public interest. 

A. CFTC Regulation 40.ll(a)(2) includes a very important catch-all provision. 

Because not all contracts that would clearly be contrary to the public interest may fall neatly 
within the specific categories listed, CFTC adopted a regulation, 40.1 l(a)(2), that prohibits event 
contracts involving an activity that is "similar to" the activities enumerated in 40.1 l(a)(l ), so long 
as the CFTC determines the contract to be "contrary to the public interest. " 52 This provision serves 
as a clear recognition that there are simply some types of trading that society can and must consider 
off limits. 53 

For example, betting via event contracts on where the next school shooting will be or how 
many school children will be murdered in the next school shooting are not enumerated and 
therefore it could be argued not prohibited. However, few would doubt that such betting should 
be prohibited because such a contract would "involve, relate to, or reference" assassination. But 

50 

51 

52 

53 

See Christine Hurt, Regulating Public Morals and Private Markets: Online Securities Trading, Internet 
Gambling, and the Speculation Paradox, 86 B.U. L. REV. 371, 373-74 (2006) ("[G]ambling is viewed as an 
enterprise of chance that encourages [participants] ... to divert useful capital into a chaotic system whereby 
an undeserving few reap ill-gotten gains while the vast majority foolishly lose."); Lynn A. Stout, Why the 
Law Hates Speculators: Regulation and Private Ordering in the Market for OTC Derivatives, 48 DUKE L.J. 
701, 715 (1999) ("Common law courts regarded speculation as a type of wagering rather than a useful form 
of economic commerce."); Thomas Lee Hazen, Disparate Regulatory Schemes for Parallel Activities: 
Securities Regulation, Derivatives Regulation, Gambling, and Insurance, 24 ANN. REV. BANKING & FIN. L. 
3 7 5, 377 ("In contrast to investing, hedging and insurance, gambling is not generally viewed as a productive 
activity or one that provides any benefit to society beyond its entertainment value."). 

See Jon Kimball & David Rees, THE WASHING TON POST, We Made Thousands On This Website. But We 're 
Still Happy It's Shutting Down (Aug. 25, 2022), 
https ://www.washingtonpost.com/ opinions/2022/08/25/predicti-gam bl ing-po litical-prediction-markets/. 

17 C.F.R. 40.1 l(a)(l). 

17 C.F.R. 40.l l(a)(2). 
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it's not difficult to anticipate a lawyer's argument that a school shooting actually did not "involve, 
relate to, or reference" assassination, at least not in a narrow traditional sense. No one, however, 
could argue that such a contract would be "similar to" assassination and thereby properly 
prohibited as contrary to the public interest. Regarding Kalshi's Self-Certified Contract, in 
addition to being unlawful under a number of state and federal laws and prohibited gaming ( either 
directly or because it "involves" and "relates to" gaming), it should also be prohibited because it 
is similar to gaming and therefore should be rejected as contrary to the public interest. 

B. Congress did not intend for the CFTC to police elections. 

Widespread gambling on our elections through the simple click of a button is far removed 
from the purpose, function, and importance of the electoral processes. Such activities undermine 
the sanctity and democratic value of elections, turning them into speculative spectator sports. 
Better Markets agrees with the statements made by Chair Behnam regarding the new and entirely 
different role the CFTC would have to assume if political contracts were allowed. 54 

The prospect of the CFTC assuming the role of an "election cop" raises valid concerns 
about the misalignment of that role with the CFTC's mandate and with the original intent and 
objectives set forth by Congress. This situation presents not only legal implications but also 
broader policy considerations. It prompts questions regarding the suitability of this financial 
regulatory body being heavily involved in overseeing and policing gambling on the country's 
electoral processes. Therefore, it is important for the CFTC to carefully evaluate all these 
implications and potential consequences when it deliberates on whether to allow a political event 
contract in the derivatives marketplace. 

III. The Submission cannot and will not serve a meaningful hedging or price discovery 
function. 

The legislative history of CEA Section 5c(c)(5)(C) makes clear Congress's intent to restore 
the economic purpose test that was used by the CFTC to determine whether a contract was contrary 
to the public interest pursuant to CEA Section 5(g) prior to its deletion by the Commodity Futures 
Modernization Act of 2000. The restored economic purpose test calls for an evaluation of an event 
contract's utility for hedging and price discovery purposes. The unpredictability of the specific, 

54 Tracey Alloway and Joe Weisenthal, Transcript: CFTC Chair Rostin Behnam on the Fight to Regulate 
Crypto, A live Odd Lots interview from the ISDA annual meeting, (May 18, 2023), 
https://www.bloomberg.com/news/ arti c les/2023-05-18/transcript-cftc-chair-rostin-behnam-on-the-fight-to­
regulate-crypto ?sref=mOv U gJZ j stating, "Imagine a situation where we have alleged fraud or alleged 
manipulation of an election and someone coming to the CFTC and say, "You know, you have a contract 
listed on an election in, you know, X district in Y state, and we believe there was fraud, because of 
hardware, software, news, you name it." Right? "You need to police that fraud." So without being too 
indirect, what I'm trying to say is the CFTC could end up being an election cop, and I don't think that's what 
Congress meant or intended for us to do. And I think that raises for me personally, and I can't speak for the 
commission or my colleagues, a lot of legal questions and policy questions about whether or not you would 
want a financial regulator that's very interesting policing elections." 
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concrete economic consequences of an election (or change in partisan control of Congress) means 
that the political event contracts cannot reasonably be expected to be used for hedging purposes. 
The political event contracts' prices could not form the basis for the pricing of a commercial 
transaction involving a physical commodity, financial asset or service, which demonstrates that 
the political event contracts have no price-basing utility. 

While the contract would pose significant threats to the public interest, as demonstrated 
above, Kalshi's proposed contracts would not perform any countervailing function that these 
markets were created for and intended to serve. Specifically, they cannot serve the futures 
markets' fundamental purpose as a meaningful hedging or price discovery mechanism. The 
proposal thus poses serious risks without benefits, a lose-lose proposition. 

As the Commission itself observed in its previous review of NADEX's political event 
contracts, 55 the consequences of political control of Congress are too uncertain to provide a 
meaningful hedging function, for significant uncertainty still surrounds whether control of 
Congress will translate into any specific policy outcome or whether and to what extent such policy 
outcomes would influence commodity-related risks. For example, just because a party running on 
a tax reform platform gains control of Congress does not mean that this party can and will muster 
the support to pass their desired specific tax changes, much less whether or not a President would 
then sign such a law. 56 This calls into question the efficacy of a political event contract for purposes 
of hedging against tax risk. The same uncertainty applies to the impact of an election on any policy. 

History is littered with innumerable examples of campaign promises, however genuine, 
being utterly meaningless once a person or party is elected or in control of one or both houses of 
Congress. As the old saying goes, "too many in this town mistake majority for control." Partisan 
majorities do not mean control and neither majorities nor control mean that some specific 
legislative item or agenda has any chance of passing or not, much less becoming law. The 
proponents of the Self-Certified Contract are ignoring these well-known, longstanding facts. The 
unsupported and unsupportable claims of a hedging purpose for the Self-Certified Contract are 
nothing but a smokescreen to get the CFTC to allow gaming and gambling on U.S. elections. 

Moreover, the burden is on Kalshi to also specify why and exactly how the alleged hedging 
benefits of the proposed contract cannot be adequately addressed by existing hedging instruments. 

55 

56 

COMMODITIES FUTURES TRADING COMMISSION, Order Prohibiting the Listing or Trading of Political Event 
Contracts (Apr. 2, 2012) ("[T]he unpredictability of the specific economic consequences of an election means 
that the Political Event Contracts cannot reasonably be expected to be used for hedging purposes."), 
https :/ /www.cftc.gov/ sites/ default/files/ stellent/ groups/public/@rulesandproducts/ documents/ifdocs/nadexo 
rder0402 l 2.pdf 

See, e.g., Marianna Sotomayor & Leigh Ann Caldwell, House GOP Tries to Embark on a United Front as 
Expected Rifts Loom, THEW ASHINGTON POST (Sep. 23, 2022) ("Pleasing the factions will be a difficult job 
for anyone in leadership unless the possible majority margin is large enough to deter members from 
advancing their will - a tension often seen this term among Democrats who have only a four-vote margin."), 
https ://www.washingtonpost.com/po litics/2022/09 /23/hous.gop-tries-embark-united-front-expectcd-rifts­
loom/. 
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Kalshi's submission fails to carry this burden. More specifically, Kalshi has failed to demonstrate 
why existing hedging mechanisms more tailored to the particularized risks a hedger arguably faces 
- such as a sector-specific fund, for example - are inferior to Kalshi's proposed contract. 
Ultimately, political risk itself must be disaggregated into other, more specific, concrete risks. And 
to the extent that any more specific risks flow from the change in control of a congressional 
chamber, they are more appropriately hedged by instruments other than the Self-Certified 
Contract. 

IV. Legalizing gambling on elections will be a dramatic policy change with potentially 
grave national implications. 

While Kalshi's Self-Certified Contract is nominally limited to the change in partisan control 
of Congress, it can be anticipated that, if allowed, Kalshi and others would quickly offer similar 
contracts on all sorts of elections from the local level to the Presidency. Thus, the proposal, if 
approved or otherwise allowed to go into effect, would almost certainly usher in widespread 
betting on elections throughout America. 

Legalizing gambling on U.S. elections -de facto or otherwise -- would be a dramatic policy 
change with potentially grave national implications. The consequences of gambling on elections 
are far-reaching and alarming. Given the use and abuse of social media in the gambling space57 

and artificial intelligence (AI) in the political space58, allowing gambling on U.S. elections will 
invite if not incentivize more interference, abuse, and misconduct as gamblers seek to effect 
political outcomes to maximize their winnings. As noted above, when $100,000,000 bets are 
allowed and billions of dollars are at stake, this is inevitable. It would also be reasonable to think 
that with this much money at stake that organized crime syndicates would get involved in what 
has historically been a lucrative activity for them, i.e., gambling. 

Elected officials rely not only on free and fair elections to engender faith in the outcomes 
of elections, but elections are the foundation of American democracy. Gambling on elections 
would create very powerful incentives for bad actors, or even those just looking to make a quick 
buck, to interfere with our elections and try to sway voters outside of the democratic process. For 
example, it is easy to imagine how AI or social media might be manipulated to quickly circulate 
false and misleading information within hours or days of an election that could move enough votes 
to change the election's results. 

57 

58 

Jared Diamond, A Reporter's Tweet Moved NBA Draft Odds. He Also Works for a Gambling Company, 
(June 24, 2023 ), .https://www.wsj.com/sports/basketball/nba-draft-shams-charania-the-athletic-fanduel-
84e9ccc4 ?mod=hp featst pos5 

Tiffany Tsu and Steven Lee Myers, A.I.' s Use in Elections Sets Off a Scramble for Guardrails, Gaps in 
campaign rules allow politicians to spread images and messaging generated by increasingly powerful 
artificial intelligence technology, (June 25, 2023), https://www.nytimes.com/2023/06/25/technology/a-i 
elections-disinformation-guardrails.html?smid=nytcor~ios-share&referringSource=articleShare 

2000 Pennsylvania Avenue NW I Suite 4008 I Washington, D.C. 20006 I (202) 618-6464 I BetterMarkets.org 

ROA0001908 

Case 1:23-cv-03257-JMC   Document 38-3   Filed 04/24/24   Page 27 of 109



Comment No. 72692 

CFTC 
July 24, 2023 
Page 21 

Cantrell Dumas, Better Markets 2023 Contract 

As Bloomberg News reported on July 12, 2023, "AI is making politics easier, cheaper and 
more dangerous," including: 

"AI holds the potential to supercharge the dissemination of misinformation in 
political campaigns. The technology is capable of quickly creating 'deepfakes,' 
fake pictures and videos that some political operatives predict will soon be 
indistinguishable from real ones, enabling miscreants to literally put words in their 
opponents' mouths. Deepfakes have plagued politics for years, but with AI, savvy 
editing skills are no longer required to create them." 59 

As a result, deepfake videos are already being deployed to impact voters, as Bloomberg 
pointed out: 

"In March [2023], an anonymous Twitter user posted an altered video that went 
viral, purporting to show Biden verbally attacking transgender people. Another 
one, circulate widely by a right-wing US pundit, appeared to show Biden ordering 
a nuclear attack on Russia and sending troops to Ukraine." 60 

Allowing gambling on elections will make the dangers of AI and interference in elections much 
worse, more likely, and gravely consequential. Given the current environment where many 
Americans already question the integrity of U.S. elections, this would be adding fuel to the fire at 
the worst possible time. 

As betting apps proliferate on mobile phones, widespread gambling on our elections 
through the simple click of a button is far removed from the purpose, function, and importance of 
the electoral processes. Such activities undermine the sanctity and democratic value of elections, 
turning them into speculative spectator sports. Moreover, the prospect of the CFTC assuming the 
role of an "election cop" raises very serious concerns about the misalignment of that new and 
unprecedented role with the CFTC's historic mission and mandate as established by Congress. The 
CFTC is not designed, intended, set up, or funded to regulate gambling activities. 

In short, Kalshi's proposal would distort the fundamental and historical purposes of the 
futures markets - namely, to aid hedging and price discovery among commercial enterprises -
while ushering in a flood of retail traders to enter a quintessentially speculative market with the 
prospect of suffering substantial losses. 61 As noted at the outset of this letter, this proposed contract 
would further contribute to the trend toward the "gamification" and "retailization" of finance. In 

59 

60 

61 

Emily Birnbaum and Laura Davison, AI Is Making Politics Easier, Cheaper and More Dangerous, Voters 
are already seeing Al-generated campaign materials - and likely don't know it, (July 11, 2023), 
https ://www.bloomberg.com/news/features/2023Q7-11 / chatgpt-ai-boom-makes-political-dirty-tricks­
easier-and-cheaper?smd=premium&sref=mOv U gJ Z j 

Id. 

See supra notes 21-22, 50 and accompanying text. 
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this increasingly common pattern, everyday consumers and investors are lured into new financial 
products and services, justified by claims that the offerings represent beneficial "democratization" 
and "innovation." Yet as we have seen again and again-with the "digital engagement practices" 
that fueled the meme stock frenzy, and even more so in the market for cryptocurrencies-the result 
is typically massive wealth accumulation for a few sponsors and issuers and massive losses 
suffered by the majority of investors. 62 

The futures markets were not established as a new type of casino but to facilitate the 
provision of essential goods to Americans by enabling commercial entities to manage the price 
risk associated with their productive commercial activities. 63 There is no credible evidence that 
Kalshi's proposed Self-Certified Contract will serve these critical functions, but little question that 
it will pose serious threats to investors, markets, and our democracy. Given what is at stake, we 
urge the Commission not to approve Kalshi's contract. 

CONCLUSION 

We hope these comments are helpful as the Commission finalizes the proposal. 

Sincerely, 

Dennis M. Kelleher 
Co-founder, President and CEO 

Cantrell Dumas 
Director of Derivatives Policy 

Better Markets, Inc. 
2000 Pennsylvania A venue, NW 
Suite 4008 
Washington, DC 20008 

dkelleher@bettermarkets.org 
cdumas@bettermarkets.org 
http://www.bettermarkets.org 

62 See generally Dennis M. Kelleher, Jason Grimes, and Andres Chovil, Securities-Democratizing Equity 
Markets With And Without Exploitation: Robinhood, Gamestop, Hedge Funds, Gamification, High 
Frequency Trading, And More, 44 W. NEW ENG. L. REV. 51 (2022). 

63 See generally Christine Hurt, Regulating Public Morals and Private Markets: Online Securities Trading, 
Internet Gambling and the Speculation Paradox, 86 B.U. L. REv. 371 (2006). 
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VIA ELECTRONIC SUBMISSION 

Christopher Kirkpatrick 
Secretary of the Commission 

Terry Duffy, CME Group 

Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street NW 
Washington DC 20581 

Re: Commodity Futures Trading Commission Request for Information and Comment 
for KalshiEX Congressional Control Contracts, Industry Filing 23-01 

Dear Mr. Kirkpatrick, 

CME Group Inc. ("CME Group") appreciates the opportunity to comment on the Commodity 
Futures Trading Commission's ("CFTC" or the "Commission") request for information and 
comment regarding KalshiEX LLC's ("Kalshi") proposed congressional control contracts. 

2023 Contract 

CME Group, a corporate holding company, owns and operates multiple futures exchanges. Our 
exchanges offer the widest range of global benchmark products across all major asset classes. 
These products are widely used by market participants for risk management and price 
discovery. Throughout our corporate history, our exchanges have been involved in most of the 
major developments that serve as the basis for today's futures industry. For example, we had a 
front row seat at the very birth of futures trading, the standardization of futures contracts, the 
formation of the clearing process, as well as the initial introduction of financial futures, cash­
settled contracts, and electronic trading. Over our long history, we have demonstrated ongoing 
leadership with respect to developing new products that have legitimate economic purpose. 

Kalshi has recently proposed to offer derivatives contracts based on the outcome of elections in 
the U.S. Congress. In short, we believe that contracts based on elections are contrary to the 
public interest and the Commission should prohibit an exchange from listing them, as it has in 
the past. 

*** 
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The Commission does not currently allow exchanges to list event contracts based on political 
elections. North American Derivatives Exchange ("Nadex") proposed listing very similar 
contracts a little over a decade ago. At that time, the Commission reviewed and correctly 
exercised its statutory authority to reject the filing. 1 In our view, nothing has changed. The 
Commission may now hear technical arguments seeking to call its authority into question. 
While reasonable minds can almost always differ on some point of law, the Commission should 
ignore this legal nitpicking that is beside the point. Congress clearly gave the CFTC specific 
statutory authority in this area.2 The Commission chose to use that authority in 2012 to prevent 
event contracts that were based on the outcome of political elections. The analytical reasoning 
underpinning the Commission's prohibition had a sound legal basis.3 That legal basis remains 
completely intact today. Thus, from our perspective, the CFTC has already correctly made this 
decision and that decision should stand. 

We are also persuaded by the logic of certain questions recently raised by Chairman Behnam. 
The Chairman has asked whether a derivative contract on a political election might compel the 
Commission to attempt to act as an "election cop".4 The question is pertinent because the 
Commission is obligated by Section 6(c) of the Commodity Exchange Act to police for fraud and 
manipulation in connection with any commodity in interstate commerce. For the contracts in 
question here, the underlying "commodities" are the relevant political elections. Therefore, the 
Commission must consider and potentially address the unfortunate possibility that fraud occurs 
in a political election underlying a contract. Do any of us really believe that Congress intended 
for the CFTC to play this role in the electoral process? Is this result in the public's interest? For 
our part, we do not think Congress intended or wants this result, and we do not think such a 
result would be in the public's interest. 

Finally, and importantly, the Commission's prior decision to prevent widespread adoption of 
these types of political contracts relied on a very compelling public policy rationale, and that 
rationale has never been stronger. The Commission made a finding in the Nadex Order that 
these types of instruments could "potentially be used in ways that would have an adverse effect 
on the integrity of elections". 5 Although some may attempt to argue that allowing these 

1 CFTC Order Prohibiting North American Derivatives Exchange's Political Event Derivatives Contracts (April 2, 2012) 
("Nadex Order"), available at httos://www.cftc.gov/PressRoom/PressReleases/6224-12. 

2 In the Nadex Order, the Commission relied on its authority under section 5c(c)(5)(C)(i) of the CEA, which authorizes 
it to disapprove certain types of event contracts if it finds they are contrary to the public interest. The Commission 
has other statutory authority as well that may provide a separate basis for rejecting the contracts. For example, there 
is a legitimate question as to whether political election results are covered by the CEA's "excluded commodity" 
definition or the event contract element of the "swap" definition, and if they are not, they cannot be the basis for a 
regulated contract offering by an exchange. The Commission also has plenary authority to regulate options under 
section 4c(b)-(e). 

3 When the Commission rejected the Nadex filing in 2012 pursuant to section 5c(c)(5)(C)(i}, it properly found that the 
contracts, considered as a whole, constituted gaming contracts and were contrary to the public interest. The 
Commission's order further noted that several states had laws linking betting on election outcomes to 
gaming/gambling. To the extent any states prohibit or regulate betting on election outcomes, that further supports 
rejecting Kalshi's proposal as contrary to the public interest. Allowing Kalshi to list the contracts would preempt state 
gaming laws by operation of section 12(e), doing an end-run around the states' public policy determinations on 
gaming, for contracts that serve no meaningful economic purpose to justify receiving such a benefit. 

4 See "CFTC Chair Rostin Behnam on the Fight to Regulate Crypto." Odd Lots Podcast, published May 18, 2023, at 
34:00. httos:/ /oodcasts.aoole.com/us/oodcast/odd-lots/id 1056200096 

5 Nadex Order at p. 4. 
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contracts now is indeed in the public interest, based on our vantage point, and armed with the 
past ten years of experience, we would disagree. 

*** 

In summary, we firmly believe the Commission should not change its mind on this topic now. 
And we are also quite sure that if it did entertain that possibility, and it conducted a credible 
review of the public interests involved, it would very quickly conclude that approving contracts 
like these was still obviously contrary to the public interest, just as it was 1 O years ago. But we 
do not see any need to take this step. The Commission should be very comfortable relying on 
its past precedent here. Derivatives contracts on political elections have not been allowed and 
should not be allowed, for good reason. 

CME Group appreciates the opportunity to comment on this matter and we would be happy to 
discuss any of our views with the Commission. 

Sincerely, 

CL_ c;( 
Terrence A. Duffy 
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CAMPAIGN FOR 

EHH1IIJafi1:JIHD 
Chairman Rostin Behnam 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, D.C. 20581 

July 24, 2023 

RE: Campaign for Accountability comment on KalshiEX, LLC's proposed futures 
contracts for election outcomes (Release No. 8728-23) 

Dear Chairman Behnam and Commissioners, 

2023 Contract 

Campaign for Accountability is writing to express opposition to KalshiEX, LLC's (Kalshi) 
proposed contracts that would effectively allow betting on which political party will control the 
chambers of the U.S. Congress. Despite some commenters' assertions that allowing such 
contracts would primarily be an aid to academic study, it is undeniable that the question at issue 
is whether or not to allow widespread gambling on the outcome of U.S. elections. CFTC's 
answer in the affirmative would unnecessarily introduce and likely exacerbate myriad harmful 
incentives around US elections. 

As an organization dedicated to exposing misconduct in public life, Campaign for Accountability 
has a great deal of experience examining situations where financial incentives promote behavior 
contrary to the public good. We fear that giving a green light to betting on the outcome of U.S. 
elections would be one of these situations. 

Currently, the people most incentivized to advocate for a certain election outcome are the 
citizens that make up that election's constituency- at least, that is how it should be. In recent 
years, we have seen foreign actors stage large-scale attempts to influence the outcomes of U.S. 
elections when they feel that one outcome may better serve their own interests. We've also seen 
dark money operations overwhelm smaller races with massive contributions that weaken the 
power of individual constituents. 

While we should work to minimize these outside influences, they can at least be partially 
mitigated through an understanding of the platforms and policies that special interests are 
attempting to shape via their preferred candidate. In contrast, individuals allowed to gamble on 
election outcomes would be incentivized to influence races without any consideration of what 
officials will do once elected. While this incentive does not make American citizens worse off by 
necessity, it promotes the idea of "electoral victory as end result" that undoubtably draws us 
away from the aspirations of representative democracy. 

611 Pennsylvania Ave., S.E. #337 • Washington, D.C. 20003 • (202) 780-5750 
campaignforaccountability.org 
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Further, condoning this sort of cold financial calculus around election outcomes entrenches a 
growing, cynical "gamification" of American politics. Already, political cable news shows strike 
a tone eerily similar to those covering sectors of American society which are more nakedly 
concerned with "winners and losers." Further injecting gambling into politics would exacerbate 
this. People watch ESPN before placing wagers on sports betting apps, CNBC before making 
stock trades, and might soon be tuning into CNN or MSNBC before betting on election 
outcomes. 

We hope that the CFTC shares our view that such a reality would be grim, and that the 
depressing effects that it would have on good-faith civic engagement would overshadow any 
potential benefits. Reading through public comments, we anticipate you will consider among 
these benefits assertions from economists and academics that contracts like those proposed by 
Kalshi will provide interesting datasets which could be used to better forecast human behavior. 
We insist that, while an emerging market might provide fascinating material for academic study, 
the behavior encouraged by that market can still be deeply contrary to the public's best interests. 

Sincerely, 

Michelle Kuppersmith 
Executive Director 
Campaign for Accountability 
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II 
Center for American Progress 
1333 H Street NW, Suite 100E 

Washington, DC 20005 

202.682.1611 

amerlcanpn,grass.org 

July 24, 2023 

The Honorable Rostin Behnam 
Chairman, Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 20581 

Re: Comment on KalshiEX LLC's Congressional Control Contracts 

Dear Chairman Behnam, 

The Center for American Progress (CAP) is writing to the Commodity Futures Trading 
Commission ("CFTC" or "the Commission") regarding CFTC's request for comment on 
KalshiEX, LLC's ("Kalshi") proposed Congressional control event contracts (the "Proposal"). 
CAP is an independent, nonpartisan policy institute dedicated to improving the lives of all 
Americans through bold, progressive ideas, as well as strong leadership and concerted action. 
As an organization dedicated to strengthening our democracy, we strongly object to Kalshi's 
proposal. Kalshi's bid is predicated on a misreading of CFTC jurisdiction under section 
5c(c)(5)(C) of the Commodity Exchange Act ("CEA"), codified at 7 U.S.C. § 7a-2 and 17 C.F.R. § 
40.11. Furthermore, these proposed Congressional control event contracts endanger 
American democracy by incentivizing election interference. CAP opposes the authorization of 
these proposed event contracts, as doing so would be against the public interest. 

Kalshi's proposal makes numerous justifications,1 but it fundamentally amounts to nothing 
more than betting on the results of elections. The CFTC got it right in 2012 when it did not 
allow the North American Derivatives Exchange ("Nadex") to host binary political event 
contracts regarding the results of various U.S. federal elections in 2012.2 The Commission's 
conclusion that the political event contracts at issue in the Nadex proceeding constituted 
gaming under state and federal law and were contrary to the public interest3 should hold. 
Kalshi argues that the N adex holding was incorrect because the underlying activity of political 
event contracts, elections, are not an excluded commodity. However, political event contracts 
taken as a whole are considered gaming,4 which is an explicitly excluded commodity.5 Kalshi's 
proposal is materially indistinguishable from the 2012 Nadex request and the Commission 

1 Comments from KalshiEX to Commission, Sept. 25, 2022, available at 
https://www.cftc.gov/sites/default/files/filings/ptc/23/06/ptc0612232836.pdf . 

2 "Order Prohibiting The Listing Or Trading Of Political Event Contracts" ("Nadex Order"), April 2, 2012, available at 
https:ljwww.cftc.gov/sites/default/files/stellent/groups/public/@rulesandproducts/documents/ifdocs/nadexorder 
040212.pdf. 

3 Ibid. 

4 KalshiEX, "Comments Responding to the Commission's Specific Questions Related to KalshiEX, LLCs Proposed 
Congressional Control Contracts." 

5 7 U.S.C. § 7a-2(c)(S)(C). 
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should come to the same result. As the Commission previously cited in Nadex, the political 
event contracts at issue meet state and federal definitions of gaming, and should be examined 
as instances of gaming. 6 

Viewed as instances of gaming, Kalshi's proposed political event contracts would have 
deleterious effects on American democracy. Kalshi's proposal strikes at the very heart of 
democracy-when citizens vote, their task is to vote for the person they believe should win 
the election. But if voters could directly financially benefit from the results of an election, they 
would instead be incentivized to vote for the person they think (and potentially have bet) will 
win the election. 

Kalshi's political event contracts would not only encourage voters to vote against their 
conscience, but would also threaten the integrity of our elections at large. If there is the 
possibility of acquiring material gain with the result of an election, participants may interfere 
with the electoral process. This may include, but is not limited to, disinformation campaigns 
in various mediums-including the use of generative artificial intelligence (Al), voter 
intimidation, and election hacking. Congressional officials have already voiced their concerns 
about algorithmic, AI-generated, and social-media-spurred disinformation in the 2024 
general election;7 these proposed election wagers would only exacerbate the issue. This 
Commission has agreed with this fact in the past, stating in the Nadex order that these 
contracts "can potentially be used in ways that would have an adverse effect on the integrity 
of elections."B 

Though Kalshi's present proposal is limited to wagers regarding which party controls the 
chambers of the U.S. Congress, it is a slippery slope. If the precedent is setto allow this 
activity, Kalshi and its competitors could likely use its logic to set about creating betting 
contracts at other levels of government-from the local level to the presidency-and on every 
conceivable question. This possibility of wholesale betting on U.S. elections could make each 
individual election more contentious and open to the individualized targeting by malicious 
actors. This could happen both before and after the results are called. Some evidence suggests 
that electoral betting fueled the fire of election denial in 2020.9 At a time when Americans' 
faith in election integrity is regrettably low compared to two decades ago,10 it is against the 
public interest to introduce financial incentives to our electoral system that would damage it 
further. Any benefit that could possibly be attributed to these contracts pales in comparison 
to the threat to our election security and the sanctity of American democracy. 

As such, CAP strongly urges the CFTC to deny the proposal set forth by Kalshi just as it 
correctly did a decade ago with Nadex. Kalshi's proposal to allow gambling on our elections is 
squarely against the public interest. 

6 See Nadex Order, supra n. 2. 

7 Tiffany Hsu and Steven Lee Meyers, "A.L's Use in Elections Sets Off a Scramble for Guardrail~" NY Times, June 25, 
2023, available at https://www.nytimes.com/2023/06/25/technology/ai -elections-disinformation -guardrails.html. 

8 Nadex Order, supra n. 2, at 4. 

9 Elizabeth Howcroft and Krystal Hu, "As Trump refuses to concede, some bettors hold out too," Reuters, Nov. 12, 
2020, available at https://www.reuters.com/article/us -usa-election-betting/as-trump-refuses-to-concede-some­
bettors-hold-out-too-idUSKBN27SlPS. 

10 Justin McCarthy, "Confidence in Election Integrity Hides Deep Partisan Divide, "Gallup, Nov. 4, 2022, available at 
https://news.gallup.com/poll/404675/confidence -election-integrity-hides-deep-partisan-divide.aspx. 
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~ongress of tbe Wntteb ~tates 

July 24, 2023 

The Honorable Rostin Behnam 
Chairman 

Wasbtngtnn, ll( 20510 

Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 20581 

Re: Comment on KalshiEX LLC's Congressional Control Contracts 

Dear Chair Behnam: 

2023 Contract 

We write today in response to the Commodity Futures Trading Commission (CFTC) review of and 
request for public comment on KalshiEX, LLC's (Kalshi) congressional control event contract proposal 
As Members of Congress, we feel a special responsibility to ensure that the democratic process by which 
we are elected is safeguarded at every turn and we view Kalshi's proposed event contract as posing a 
fundamental threat to that goal. Especially at a time when a majority of American voters believe 
democracy is under threat, the stakes are too high to incentivize activities that would further erode trust in 
the integrity of our democratic institutions or elected leaders. We strongly believe that Kalshi's proposed 
congressional control event contract is contrary to the public interest and urgethe Commission to bar its 
listing. 

As you know, the CFTC regulates derivatives and commodities - like wheat, soybeans and cattle - that 
are vital to all Americans. Properly regulating and policing those markets ensures commodities are 
delivered in the right amounts at the right times, and at prices that are reasonably reflective of the supply 
and demand available to the American people. These are critical functions, and CFTC plays an important 
role in the daily lives of all Americans as it undertakes its mission. 

In this instance, however, the CFTC is being asked to make a decision that fundamentally implicates areas 
outside of its mission: American elections. The CFTC's involvement in gambling and elections would be 
a wild departure from the core principles and historic foundations of the frtures markets it is responsible 
for regulating and overseeing. The primary purpose of those markets is to serve as a mechanism for 
hedging risk and facilitating price discovery for physical commercial purchasers and producers of 
commodities that are vital to every American family. Those markets do not exist to promote, facilitate or 
enable widespread speculative gambling among retail traders and are not intended or designed to function 
as casinos. 

Kalshi's proposal seeks to have the CFTC consent to allowing Kalshi to offer de facto betting contracts on 
the outcome of elections in the United States via so-called "event contracts." These contracts would allow 
participants to place money at risk as they predict which political party will control a chamber of the 
United States Congress for a given term. Ultimately, participants who correctlypredict control of a 
chamber of Congress would receive a monetary payout based on the market's assessment of the 
probability of the outcome, while participants who guess iocorrectly lose their monetary investment. 

Gambling on elections in this way is concerning for many reasons, and the CFTC itself has, in fact, 
already reached this very conclusion. Under Section 5c(c)(5)(C)(i) of the Commodity Exchange Act, the 
CFTC may prohibit event contracts that involve(!) an activity that is unlawful under state or federal law, 
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(2) terrorism, (3) assassination, (4) war or (5) gaming. 1 Additionally, because not all undesirable contracts 
may fall neatly within the specific categories listed, the CFTC adopted a regulation, 40.ll(a)(2), that 
prohibits event contracts involving an activity that is "similar to" the activities enumerated above so long 
as the CFTC determines the contract to be "contrary to the public interest."2 The legislative history of 
CEA Section Sc( c )( 5)(C) indicates that the CFTC should consider whether the event contract as a whole 
involves activities listed under Section 5c(c)(5)(C)(i), meaning that the CFTC should consider, among 
other things, the event underlying the event contract, in this case, elections, and the purpose of the 
contract, betting on elections. Moreover, the CFTC broadened the scope of Section Sc( c )(5)(C)(i) through 
the adoption of Regulation 40.1 l(a)(l), which now prohibits not only an event contract that "involves" the 
five enumerated activities but also one that "relates to, or references" them. 

In 2012, the CFTC was presented with a proposal that was substantially similar to the Kalshi proposal 
from the North American Derivatives Exchange (NADEX). The NADEX proposal also sought to offer 
binary event contracts relating to the political control of each chamber of Congress in a given term, and 
similarly planned to pay out monetary amounts to winning individuals.After analysis of the NADEX 
proposal, the CFTC, in an April 2, 2012 order, denied the listing of the NADEX contract on the basis that 
it not only included an activity prohibited under state law and involved or was similar to "gaming," but 
also because it was deemed contrary to the public interest. In stating its decision, the CFTC noted such an 
event contract could "potentially be used in way that would have an adverse effect on the integrity of 
elections." We agree and believe the 2012 determination provides a strong basis for a similar 
determination on Kalshi's current proposal. 

Free, fair and transparent elections are the foundation of American democracy. When our constituents 
exercise their fundamental right to vote, they are not merely choosing the winner of a contest. They are 
making a values-based declaration regarding the future direction of our country and the nature of the 
policy that should govern it. The CFTC should avoid blessing any betting scheme that would frustrate that 
expectation by undermining the credibility of our democratic elections and contributing to voter cynicism 
about the political process. 

That means rejecting proposals such as those put forward by NADEX and Kalshi. While these proposals 
are facially similar and what was true ofthis type of political event contract in 2012 remains true today, 
now, 11 years later, the stakes are even higher. As betting apps proliferate on mobile phones, widespread 
gambling on our elections through the simple click of a button has an insidious effect upon the purpose, 
function and integrity of the electoral process. Moreover, since 2012, our nation has seen a deluge of dark 
money attempt to drown out the voices of voters, an undercurrent of election denialism and extremism, 
and an increase in politically-motivated violence. The proposed political event contract would only 
further incentivize such activity and encourage bad actors, or even those just looking to make a fast dollar, 
to interfere with our elections and seek to sway voters outside of the democratic process. 

For example, it is easy to imagine how artificial intelligence (AI) or social media might be manipulated to 
quickly circulate false and misleading information within hours or days of an election that could move 
enough votes to change the results.3 As Bloomberg News reported on July 12, 2023: 

1 7 U.S.C. § 7a-2(c)(5)(C)(i). The Commodities Exchange Act (CEA) is codified at 7 U.S.C. § 1 et seq. 
2 17 C.F.R. § 40.11. 

3 See, e.g. A.I's Use in Elections Sets Off a Scramble for Guardrails, New York Times (June 25, 2023) online at: 
www.nytimes.com/2023/06/25/technology/aielections-disinformation-guardrails.html?smid=nytcornios­
share&referringSource=articleShare. 
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AI holds the potential to supercharge the dissemination of misinformation in political campaigns. 
The technology is capable of quickly creating 'deepfakes,' fake pictures and videos that some 
political operatives predict will soon be indistinguishable from real ones, enabling miscreants to 
literally put words in their opponents' mouths. Deepfakes have plagued politics for years, but 
with AI, savvy editing skills are no longer required to create them.4 

Deepfakes are already being deployed to impact voters, and as technology advances, so does this threat. 
Allowing gambling on elections would exacerbate this, as now the fulfillment of an individual's political 
goals would not only hang in the balance, but so would their money. Given the current environment 
where many Americans already question the integrity of U.S. elections, this would be adding fuel to the 
fire at the worst possible time. 

With this incentive would also come the incentive to increase the flow of dark money in our political 
process. Since the Supreme Court's disastrous decision in Citizens United v. FEC, we have witnessed the 
perverse and pervasive influence of large sums of undisclosed, unchecked and unregulated money in our 
political process. Kalshi 's proposal would likely exacerbate this in two ways. First, with payouts of up to 
$100 million per contract, the proposal would incentivize the flow of funds to boost a candidates chances 
of winning an election and incentivize even higher spending on our elections. And, unlike a traditional 
campaign contribution, bets placed through the event contract would also provide the bettor - or in this 
case, a bettor and contributor - the added incentive of effectively recouping the amount of their donation 
as well as an additional profit. Allowing the personal financial gain of deep-pocketed donors and special 
interests - rather than the priorities of every day Americans - to dictate our nation's policymaking agenda 
is squarely against the public interest. 

Second, because the CFTC is not equipped or authorized to enforce election laws, the prospect of the 
Commission assuming the role of an "election cop" raises very serious concerns about the misalignment 
of such a role with the CFTC's historic mission and mandate as established by Congress. While the 
additional spending related to Kalshi's proposed event contract could increase the recognition or standing 
of a given candidate, it would likely not fall under the types of contributions regulated under existing 
campaign finance law. Absent the Federal Election Commission's expertise in such forms of regulition, 
the money spent under the contract could be even more untraceable than existing forms of dark money. 
That result is clearly contrary to the public interest. 

Finally, there is the potential for an event contract like Kalshi's to increase incidents of terrorism or 
assassination, two of the categories that are expressly defined as "contrary to public interest" 
Harassment, threats and violence against election workers and elected officials continues to rise. 
According to a 2023 survey conducted by the Brennan Center for Justice, nearly one third of election 
officials have been harassed, abused or threatened because of their job. Forty five percent oflocal election 
officials said they fear for the safety of their colleagues. The potential for monetary gain would only 
increase the possibility of these grave threats and further undermine the safety and integrity of our 
elections. 5 

4 Al is Making Politics Easier, Cheaper and More Dangerous, Bloomberg News (July 11, 2023) online at 
www.bloomberg.com/news/features/202307-11/chatgpt-ai-boom-makes-political-dirty-tricks-easier-and­
cheaper?smd=premium&sref=mQvUqJZj. 
5 Poll of Election Officials Shows High Turnover Amid Safety Threats and Political Interference, Brennan Center for 
Justice (Apr. 25, 2023) online at: https://www.brennancenter.org/oUFwork/analysis-opinion/poll-election-officials­
shows-high-turnover-amid-safety-threats-and. 
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No one should be able to wager the rights and opportunities of millions of individuals for his or her 
personal gain. Elections free from interference, abuse or the corrupting influence of money are in the 
public interest, as is the prohibition of activities that could reasonably incentivize individuals to interfere 
with our electoral process. For these reasons, we urge the CFTC to again recognize the dire implications 
of betting on elections and deny the Kalshi congressional control event contract. 

Sincerely, 

Representative John P. Sarbanes Representative Jamie Raskin 
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//4tY 
CPF 

COALITION FOR POLITICAL FORECASTING 

24 July 2023 

Submitted via CFTC portal 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21 st Street NW 
Washington, D.C. 20581 

info@coalitionforpoliticalforecasting.org 
202-860-4995 

Re: Coalition for Political Forecasting response to CFTC's request for public comments on questions related 
to Kalshi's self-certified congressional control contracts 

We are writing on behalf of the Coalition for Political Forecasting in support of Kalshi's proposal to list con­
tracts on which political party will control the U.S. Congress. 

The Coalition for Political Forecasting is a nonpartisan, nonprofit organization that aims to liberalize regu­
lations on political betting in order to serve the public interest. The Coalition advocates for a community of 
researchers, traders, and philanthropists that sees real-money prediction markets and other betting platforms 
as advanced forecasting tools that can help humanity navigate an uncertain future by aggregating and refin -
ing predictions about political events. The Coalition seeks to advise the policymaking community on how 
betting on political events can improve democratic institutions, promote economic stability, and facilitate 
innovative research. 

All three ofus submitted comments to the Commission on this issue in September 2022. Our previous com­
ments address most of the questions on which the Commission again seeks public comment. The views we 
expressed in those comments have not meaningfully changed. Indeed, the evolution of the political betting 
industry since the 2022 midterm elections has underscored to us the importance of allowing Kalshi to enter 
the space. 

In this comment, we focus on providing answers to the Commission's questions that did not appear in its 
August 2022 request. 

We hope the Commission will also find informative the attached July 2023 report, "Political Betting Regu­
lation in the United States: Pathways to Liberalization" authored by Chougule and Sia under the auspices of 
the Coalition for Political Forecasting. We have integrated insights from the report into our responses below. 
Greater detail and citations for much of the data and information in our responses is available in the report. 

Sincerely, 

Pratik Chougule 
Executive Director, Coalition for Political Forecasting 

Flip Pidot Solomon Sia 
Board Member, Coalition for Political Forecasting Board Member, Coalition for Political Forecasting 
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What role does the requirement that the contracts trade in multiples of 5000 and/or the position limits 
applicable to the contracts play in the analysis of whether the contracts involve, relate to, or reference 
gaming as described in Commission regulation 40.ll(a)(l) and section 5c(c)(5)C) of the Commodity Ex­
change Act? Are the position limits reasonably enforceable? 

The minimum order sizes and position limits are likely to deter traders interested in gaming while drawing a 
relatively greater degree of liquidity from skilled traders with motives other than gaming, such as hedging. 

Of the three categories of traders delineated in Kalshi's proposal-individuals, entities, and eligible contract 
participants-individuals appear to us to be the most likely to enter the markets with gaming motives. 

Our expectation is that the more money individuals are required to wager on the outcome of congressional 
elections, the more likely they are to approach these markets either with a long-term edge and/or with an 
understanding of how to use these markets for hedging and price-basing. 

Evidence for our thesis can be found in data from the 2020 U.S. elections on Predictlt and UK-based mar­
kets. Many of the most irrational, speculative, and gaming-oriented bets we observed were on Predictlt, 
where the average first time deposit was $216. Due to the betting limits on Predictlt, the markets had limited 
ability to correct small-scale speculators who wagered on highly improbable outcomes, such as the possi­
bility that Trump would remain president despite losing the election. As the markets reached new heights of 
irrationality, the gaming frenzy often grew. Traders who were placing these types of bets were often highly 
vocal on social media, where they broadcasted their wagers in the hopes of eliciting reactions from fellow 
MAGA enthusiasts. Once the markets were settled against them, however, they were relatively absent from 
political betting circles. 

On Betfair Exchange, by contrast, which does not have position limits, the biggest winners were smart 
whales who took advantage of mispriced odds driven by gaming-oriented retail traders. Although 46.6% of 
the money wagered in these markets was on Trump compared to 50.6% for Biden, the 10 largest bets placed 
on Betfair were for Biden. These include at least 7 bets on Biden of more than $400,000. 

The main challenge we foresee regarding the enforceability ofKalshi's position limits is the unlikely scenar­
io that individual speculators will falsely claim to have a demonstrated established economic hedging need 
so that they can wager up to $250,000 rather than being limited to $125,000. 

It would be reasonable of the Commission to request from Kalshi greater clarity on the precise "means and 
methods" it intends to use to exercise sole discretion in determining whether a member has demonstrated 
a sufficient economic hedging need. The number of individuals who could be expected to wager more than 
$125,000 on Congressional control markets is relatively small, and only a small percentage of those would 
do so with a genuine hedging need. Especially as it works on building liquidity on its platform, Kalshi could 
be tempted to accept alleged hedgers with minimal scrutiny. More transparency on Kalshi 's standard would 
also set a precedent for future market participants. 

Overall, however, we see minimal concerns regarding enforceability. The main reason is that Kalshi's 
contracts create strong incentives for self-regulation. At least in terms of its political and election markets, 
Kalshi has one overwhelming comparative advantage vis-a-vis its competitors: the regulatory certainty it 
can provide traders by virtue of its status as a DCM and its strategy of hewing closely to CFTC regulations. 
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More so than the vast majority of other market operators in the political betting space, Kalshi, in our assess­
ment, has a strong motive to take a highly conservative, risk-averse approach to regulation. 

On the trader side, the small number of individuals seeking to wager more than $125,000 on Congressio­
nal control markets can easily place bets on other platforms with far less scrutiny of their motives. Political 
bettors are already trading political contracts on a growing number of offshore platforms, which are increas­
ingly keen on expanding election lines. As VPN s and other technologies advance and the reality becomes 
clearer that the government has a minimal capacity and political will to pursue enforcement actions against 
small-scale retail traders, this activity will likely continue to grow. 

Does the requirement that these contracts trade in multiples of 5000 and/or the position limits applicable 
to the contracts affect the analysis of the hedging utility of the contracts? 

We believe that the proposed changes to the contract trading requirements bring them closer in line to prac -
tices in futures markets, which increase their likelihood of serving price-basing and hedging functions. 

Although the vast majority of political event contracts are used for speculation, we have seen cases of retail 
traders using these markets for hedging. We are aware of young professionals, for example, who use Kalshi 
to hedge their student loans. Our concern is that the order size and position limits will deter young, early 
adopters of political prediction markets from exploring their hedging use case with small amounts of money. 

If Kalshi is proposing the order size and position limits at the request of the Commission, we urge the CFTC 
to grant Kalshi more leeway. 

What is the price forming information for these contracts while the contracts are trading? If the price 
forming information includes polling and other election prediction information, is that information 
regulated? How does the price forming information compare to informational sources (e.g. government 
issued crop forecasts, weather forecasts, federal government economic data, market derived supply and 
demand metrics for commodities, market-based interest rate curves, etc.) that are generally used for pric­
ing commodity derivative products within the Commission 's jurisdiction? 

The question of which party will control Congress is determined by so many factors that the price forming 
information is effectively the totality of the American and global political discourse. 

The vast majority of price forming information in these markets cannot be regulated by the government. 
Polling illustrates why price forming information in election markets is nearly impossible to regulate. Poll­
ing is conducted by a wide array of sources with varying degrees of reliability and motivations. Even if the 
government were to find ways to regulate fraudulent polls, it would need to contend with the reality that it 
is often not polls themselves, but rather, the interpretation, analysis, and dissemination of polls that drive 
market prices. For example, predictive models that seek to tum polling data into quantified forecasts are the 
subject of trader debates due to the way they weight different pollsters. 

Price forming information in election contracts tends to be based more on qualitative data points than the 
informational sources used for pricing commodity derivative products. Market odds of a party controlling 
the House and Senate are influenced not only by polls, election models, and other quantitative data, but also 
on news reports and political commentary related to national trends, individual races, and other potential 
signals. Opinions and analyses by a wide variety of experts, media personalities, and influencers on the rel-
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ative strengths of weaknesses of parties and candidates contribute to narratives that drive movements in the 
markets. This is why market prices frequently seem to be incongruous with polling and other data. 

Price information in Congressional control markets is more difficult to regulate than the information used 
for pricing other commodity derivative products because it is more clearly protected by the First Amend­
ment. Predictions broadcasted by politicians, pundits, and other political commentators inform prices in 
election contracts. Even when these predictions may be misleading in the sense that they are intended to 
shape narratives and push agendas, they typically cannot be regulated because they are constitutionally-pro­
tected speech. 

Should, and if so how would, the registered entity listing the contracts take steps to address possible ma­
nipulative and/or false reporting activity involving the price forming information for the contracts, while 
the contracts are trading? 

Manipulative and/or false reporting activity is relatively unusual in markets on the control of Congress. It 
is more common in smaller scale, lower liquidity markets where there is less public, relevant information; 
more volatility; higher degrees of uncertainty; and short deadlines. 

Insofar as these markets would be targeted for manipulation at all, we believe this would happen primarily 
through the dissemination of misleading news reports and polls. Given how quickly market participants 
themselves fact-check these sources, it would be difficult if not impossible for registered entities to address 
this type of manipulation more effectively than the markets. 

The only scenario we can think of where manipulation would have a meaningful distorting impact on price 
forming information for the contracts would be on election day. In the event of a close election, when media 
reporting is unreliable and jittery traders are buying and selling in a state of panic, manipulators could cause 
major movements in the markets. 

The easiest way a registered entity could address possible manipulation is by refusing to host discussion 
boards on their platforms. Comments sections have historically been among the most common vehicles for 
market manipulators to affect prices on Predictlt. The amount of activity in these comments sections makes 
it difficult for sites to police them. 

Do Kalshi 's limitations on market participation affect the susceptibility of the contracts and/or markets 
for the contracts to manipulation? Do the limitations affect the extent to which these markets could be 
used to influence perception of a political party or candidate or otherwise be implicated in an attempted 
election manipulation? Are the limitations reasonably enforceable? 

In rare cases, political insiders buy or sell positions in prediction markets to manipulate the price at which 
a contract is trading. In every instance we have seen this happening, this manipulation is motivated by a 
desire to generate optimism in the broader political conversation about an individual underdog candidate's 
electoral prospects. Markets that are targeted for these efforts typically have limited liquidity, which makes 
market manipulation a cost-effective campaign and public relations strategy. We are highly skeptical that 
anyone would have sufficient motivation to spend the amount of money it would take to make it seem as if 
the Republicans or Democrats have a marginally higher chance of achieving overall control of the House or 
Senate. 
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The nine categories of individuals Kalshi would exclude are broad and diverse. The degree to which lim­
itations on their participation can be enforced likely varies depending on their profile, employment, and 
compensation structure. The important point, from our perspective, is that Kalshi is endeavoring in the first 
place to limit market participation for the sake of advancing democratic norms. In the vast majority of other 
political betting platforms, market participants are restricted not out of concern for election integrity, but 
because they are winning accounts that generate more accurate odds at the expense of bookmaker profits. 

Kalshi's decision to exclude a broad array of market participants speaks to the company's desire to work 
with regulators to assuage concerns about the threat election contracts might pose to democratic institutions. 
If the CFTC prevents Kalshi from offering these markets, the beneficiaries will be other platforms with few­
er qualms about enabling election manipulation. 

Should the Commission be responsible for surveilling, and enforcing against, possible manipulative and/ 
or false reporting activity involving the price forming information for these contracts, while the contracts 
are trading? 

As with the registered entity, surveillance and enforcement of market manipulation by the CFTC would 
generally be an exercise in futility. These attempts would serve little purpose given how efficiently Kalshi's 
highly liquid Congressional control markets would self-correct. 

There is only one type of surveillance or enforcement we believe the Commission should take responsibility 
for: trading in these markets by CFTC staff. A strict policy prohibiting CFTC staff from trading in these mar­
kets might help to bolster the agency's credibility as a regulator. It would assuage doubts that Commission 
staff have a motive to engage in manipulation and/or false reporting activity in these contracts. 

Could trading in the markets for the contracts obligate the Commission to investigate or otherwise be­
come involved in the electoral process or politicalfundraising? I/so, is this an appropriate role/or the 
Commission? 

Ever since Chairman Behnam raised the possibility of the CFTC turning into an "election cop" in his inter­
view on the Odd Lots podcast, we have interviewed numerous elections and compliance officials to explore 
this issue. 

We are not aware of anyone in Congress or the policymaking community who believes that the CFTC has 
authority to be an "election cop" in the electoral process or political fundraising. Indeed, this concern is so 
speculative that it provokes suspicion about whether it is merely a pretense for the CFTC to avoid decisions 
on political event contracts. 

It is important to consider that the CFTC has had oversight over several political prediction markets that 
offered contracts for the 2000, 2020, and 2022 U.S. elections. In each of these years, election disputes were 
litigated across state and federal electoral apparatuses and courts. Notwithstanding the deep, widespread, 
and, in some cases, violent public reactions that these disputes engendered, they did not require any mean­
ingful CFTC intervention in betting markets. Nor did they even generate any significant legislative or public 
demand for CFTC involvement. 

The easiest way to prevent the Commission from becoming involved in the electoral process is to establish 
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clear settlement rules for the contracts. We believe that Kalshi and other political betting operators need to 
prepare for the possibility that election disputes could leave unresolved the question of which party controls 
Congress well after election day. It would be reasonable for the Commission to encourage Kalshi to develop 
and publicize contingency plans for this scenario. Clarity among traders and the public on precisely when 
and under what circumstances the contracts will pay out would prevent the types of outcomes that could 
invite CFTC involvement. 

What other factors should the Commission consider in determining whether these contracts are "con­
trary to the public interest?" 

Perhaps because political event contracts are so tightly regulated in the United States, debates on this issue 
are often defined by arguments that are theoretical and speculative in nature. 

The UK would be a useful case study to explore the public interest implications of these markets as it has 
had a liberal regulatory regime on political betting for more than 60 years. 

We would encourage the Commission to seek feedback from British policymakers, academics, and industry 
leaders on three main questions: 

• Have theoretical concerns about the risks betting markets can pose to election integrity materialized in 
practice in the UK? 

• Has the absence of position limits and other regulations facilitated hedging and price basing in British 
political betting markets? 

• Have the purported benefits of political betting for the public interest been realized in the UK? 

We would also recommend that the CFTC monitor deliberations in the UK related to the British govern­
ment's April 2023 white paper on the Gambling Act of 2005. Discussions regarding reforms on regulations 
and legislation governing the gambling sector may provide useful lessons for the American context. 
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Background 

In August of 2022, the Commodity Futures Trading Commission (CFTC) made two ma­

jor announcements regarding the regulation of political prediction markets. 

First, the CFTC withdrew Predictlt's no-action letter and ordered the site to shut down in 

February 2023.1 The no-action letter, granted in 2014,2 had allowed Predictlt to emerge 

as the most significant legal political betting exchange in the United States. A group of 

plaintiffs associated with Predictlt responded by suing the CFTC in an ongoing lawsuit. 

Second, the CFTC announced that it would review the proposal of Kalshi, a Designated 

Contract Market (DCM) dedicated to event contracts,3 to offer markets on the U.S. mid­

term elections. The agency set a self-imposed goal of completing its review by October 
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28, 2022, just days before the election. Although the CFTC staff reportedly advised the 

commissioners to reject Kalshi's application, the midterm elections came and went with­

out a formal decision. Pursuant to section 40 .11 of the regulations of the CFTC, Kalshi 

asked the agency to review its request to offer election markets on control of the U.S. 

Congress by May 22, 2023. When the CFTC missed multiple deadlines and ultimately 

did not respond, Kalshi withdrew the request. 4 

In June 2023, Kalshi notified the CFTC that it was self-certifying new control of Con­

gress contracts under section 40.2(a) of the regulations of the CFTC. If approved, the 

contracts would have modified position limits, expanded trading prohibitions, and other 

revisions from the July 2022 contracts that Kalshi made based on feedback from the com­

ments period.5 On June 23, the Commission announced that it had commenced a review 

of the contracts with a 30-day public comment period, pursuant to CFTC Regulation 

40 .11 ( c), and that Kalshi must suspend listing of the contracts during the review. 6 

The CFTC's decisions have diminished hopes that regulations on political betting mar­

kets will be eased quickly or even that the space will see greater legal clarity in the near 

future. Restrictions on political betting are more uncertain today than they have been 

See KalspffUin~sat CFl"C .. {'"(radlog.Organization •Products Ass~ciated Documeots,'fhttps :}/sirt.dtc. •.. • ·. 

gov[slrt/si!t.aspx?Topic=TtadingorganJz~tionProdo~tsAD&.Key=4882H .•• ) . . •.· .. · •. > .··.• .• > .. ·• .... ·. ········•··.·•··•··.· .·• . 
• Mick Br~nsfielci, "CFTC •. Kal~hiCh.eat Sheet,"23durte 2.023;http5:/tmickbransfieJd:coml2fj23Z06/22l·· 

• • ••• cftc-ilJ ne~26th-kalshi-mee~ng-cheat-sheet:/;C:hougule;host, IIAnotherSFT5 Review Pf Ka.lshYs •. ···•· • .• • 
El.ei:tion lv1arke.ts/'Star spangled Gamhl:rsi{poctc;3$t), htt~s:/fstarspangledgambleJs.libsyn/~omt 
anqther-dti::-review-of-kalshis-election--m~rket~;~eclan Hart')(, '!Kal~bimake~ new ptavfo.r bigtn~ 
v,estors to wager cm tJ.s .. elections(Pp/itico fr:.O;J4.June .2023,https:ljsubscriber.poHticopro.comt 
articlef2023/06/kalsf11-makes-new-play-for-hig-investors-to-wageH>n-u-s~electio~s-00101851; 
Letterfron,xavier~pttile,.Head ofM.arkets,•~al!ihlEK LLC,tcrSe~retary of th~.C9mn1issibn,Office ·•.· 

~·.··:ofth~ .• Se~retariat,CFTC,12lune2023:https,f/kalshi-public-docs~S3.~m~zonaws.com/regulatdry/·.··· 
• ··product-certification~/CONTROL.pdf;Jw1tte r th.read, 27 Ju~e 202~,9 :52 AM,· http.s;/1:twitter.cor,/ •• 

mansourtarel<,Jstatus/1·6n69084P995!8Q546?:7=20 .. • > . . . .··•.•.· • . • • . • ·. . .. . • t: • • 
CHCReleaseNumber·872~;.23, ''CfT.CJ\nnoonces.Revie\Y of Kalsbi C?n~r~ssipn~LC<>l)tr()l Con­

··tracts andP.ullHc ~ommentt;>eriod,'' ,23 Jope.2023,h~ps://www.cffo.gov/Pre~sRoom/PressHe-.< 
• • •• • • leases/87'.28-~3;. Choug.ulej b:qst, "Another. C:FTC Review of Kalshi's Ef ectiol'.1. Markets"; letter'frnm 

ch,:istoph er Kkkpatrickto. Sottile, 2•lJure2Q23; httpsif WVJW.cftc:.goy/site#default/ijles/filings/ 
ptc/23/06/ptd)623230001,pdf 

Pratik Chougule and Solomon Sia 

ROA0002289 

Case 1:23-cv-03257-JMC   Document 38-3   Filed 04/24/24   Page 53 of 109



Comment No. 72708 Pratik Chougule, Coalition for Political Forecasting 2023 Contract 

A Report of the Coalition for Political Forecasting 

since 2014, when Predictlt launched. 

Since June 2022, we have been exploring how regulations on political prediction markets 

might be reformed to better serve the public interest. For reasons elaborated in our com­

ment to the CFTC, we believe that political betting markets are an advanced forecasting 

and social consensus building mechanism, which, with time and space to mature, can 

help humanity navigate an uncertain future. 7 

Our work has been funded by a grant from the Long Term Future Fund. 8 The fund aims to 

influence the long-term trajectory of civilization by addressing global catastrophic risks, 

in part by supporting initiatives that promise to improve society's ability to make and 

disseminate accurate forecasts. 9 

When we undertook the project, we did not know the extent to which regulations in the 

space would change in the coming months. In this sense, the timing of this project proved 

fortuitous. Against the backdrop of the CFTC's review, we conducted dozens of inter­

views with a variety of stakeholders in the political prediction market space. Some of our 

most informative conversations were with CFTC commissioners, lawyers, and staff. 

This report summarizes our findings on the regulation of political betting in the United 

States. 

Part I explains the different approaches political betting platforms have taken to navigate 

an uncertain regulatory regime, and the consequences they have had for the prediction 

market community. 

·•·.· SialcommentfrirlndUStryHlingn-002,GFTC,Cornm~ntNo:>7()74S123Septe,mber2()22·.httpsi/l 
• comments.c:ft~.!{ov/PumicComments/Viewfommentaspx?id=70745&S~archText=sia • ··• .. . . .. . . • 
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Part II analyzes the main reasons why political prediction markets are highly regulated in 

the United States and why the trend line appears to be moving in the direction of stricter 

regulation. 

Part III outlines pathways that could lead to the liberalization of political betting markets 

before the 2024 U.S. elections. 

The report concludes with recommendations for those who share our interest in liberaliz­

ing regulations on political betting to serve the public interest. 

Current Approaches to Navigating Regulations 

Current debates over political prediction markets stem from the choices companies in 

the space have made to navigate a restrictive and uncertain regulatory landscape. To deal 

with regulatory challenges, they have pursued various approaches. Each has entailed 

tradeoff s for the companies as well as the prediction market community. 

Operate Under a No-Action Letter 

The Iowa Electronic Markets and Predictlt have been operating under no-action letters 

by the CFTC. Under the terms of the no-action letters they have agreed to operate as 

academic entities with limits on the types of markets they can off er, the total number and 

diversity of users they can accommodate, and the size of bets they can take. 10 Predictlt's 

10'. .• CFTFL~tter No. 93-66, Division of TradJng•~ndMcir'kets,1~)vrte 1993 https:[lwww.cftc.gov/~~tesl • 
• • •• default/fil~sLidc/grnups/~ublic/%40lrfettergenera1/do~urnents/letter/93~66.p~f; CFTC;Lett~r No.·· • 

·.•·14-130; Andr~\N C9rcoran, CFTClett~r toProf~ssor GeqrgeNeu{Tlann, CFTCl~tteLNO. s:r~o4a,pivi-• ••• 
sio.n of Trading and.MaxketS/CfTC; !)··February 1~92, http5:J1www.cft£.g-0v/sites/default/files/files/ .. 

•••·· foia/repfo~a./foirf~503bOQ2;1J?df; <:orcoranJ~tterto .Neurnann,CFTQ1etter:.No. rf05-003,Qivisio!1 of • 
• •. Trading andMarke~s, CFTC~<J_8Jyne.:l9Q3, ~ttps:/{www.cftc.gov/sites{default/files/fi!es/foi~/rep-.•• 
... foi~lfo.irfO5O3bOO4,pdf; CH~? No-Actia~. Lettersco,icern ipg theUniversity of IOIA/;31 sJowa ·Et~<;t'"9fl ic . 
• Markets, F~le Number RFOS~003, 18May .2005, htl:ps :/IV{W\tJ.:CftC:ff,PV/4f<:1a/~~ pfoi.a/fo;i rfOS.~003 ~­
htm 
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decision to test the limits11 of the 2014 agreement has been a factor in the CFTC's deter­

mination that the site "has not operated its market in compliance with the terms of the 

letter. "12 

The CFTC's March 2023 filing indicates that the Iowa Electronic Markets are on a more 

stable regulatory footing than Predictlt by virtue of its organization, compensation struc­

ture, and relations with the CFTC. 13 The Iowa Electronic Markets, a money-losing ven­

ture, is limited to 2,000 participants who can place bets of between $5 and above $500. 14 

Unlike Predictit, 15 the operators of the Iowa Electronic Markets are academics from the 

University of Iowa's Tippie College of Business and associated volunteers. These indi­

viduals have shown little inclination to off er political markets to a broad user-base, raise 

its maximum bet limit, or directly monetize the project. 

Notwithstanding these limitations, the Iowa Electronic Markets and Predictlt, in a regu­

latory sense, are the most successful, modem political prediction markets in the United 

States. They have legally and continuously offered diverse political markets with mean­

ingful liquidity, reasonably accurate price signals, and useful data for research purposes. 16 

The relatively benign positions the CFTC and other regulators have adopted toward these 

projects suggests that academia will remain a promising arena to build political prediction 

markets with public interest orientations that are on a stable legal foundation. 

·•· li. . ~etter from.Vin~ent.JVlcG9nagle/Divisionbf\M¥ketoversight, FFIC,.io Margar~fHylarid,. • 
yic:torla u triver:sity ol WeUin~ton, 2 JVlarch.2023) https://twitteu:omlCasinoOrgSteve B/sta,- •• 

• • tus/1631838950300975105?s=20. • • • • • • 

• CFTC, "CFTC.Staff VVith.dra1JVs No-Ac:tion Letter to Victoria UnJversity of Wellington, New 
Regarding a, Not-,for-ProfitMarketforte •. • • ••• •• "·· • • • • . •. • •··....,·· =;:;.,·'--'---'"-~== 

gov/PressRo. •· .. · .. •. • • •. · • .. ·• • .... • ·.•· ···. ·~ 

··tbid.·· 
J~ff Sommer, Forecasting t • e Future o • 
ven;\b~rio2 · •. •. • •. ..... • · 

t~rm1:html • 

15.l_etterfrornMcGonagletofi~land:2March202~ < •··· \ · .... · ·•· ... \ .·· .·•·•··· . • •.·· .. • •• 
• 16,. • ''Res~ar~h Opportunities/ Predictlt,.https:/fwVJ\N. pr~rJictit.orgZresearcn; 11 lowaElectrdoic Ma.r:: .. / • 

... kets,"LJniversityof.lowaHenrx a.Tippie College of Business, tittgs:fliemweb.biz.uiowa.edu/about­
• iern/ 
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Skirt Regulations 

Polymarket tried to off er political contracts without registering with the CFTC as a DCM. 

Polymarket claimed that it is a decentralized platform that does not take custody of trad­

ers' funds. This approach allowed Polymarket to offer a wide array of markets and gen­

erate considerable volume on the site, reaching more than 4 billion shares within a year 

after its launch. 17 However, the CFTC subsequently took action against the company. In a 

settlement announced in January of 2022 Polymarket paid a civil penalty of $1.4 million 

and was forced to move offshore. The CFTC determined that Polymarket's event-based 

binary options contracts constituted swaps that were not fully decentralized. 18 This has 

set a limiting precedent for new competitors in the space like Insight Prediction, which 

now effectively face the choice of remaining offshore, pursuing the onerous and seeming­

ly stalled process of registering and operating as a DCM, or risking CFTC enforcement 

actions. 

While Polymarket's most committed U.S.-based users still access the site by using VPNs 

or leaving U.S. territory, the CFTC's enforcement action has deterred liquidity on the site, 

curtailed its growth as a company, and undermined its ability to invest in the political pre­

diction market community. 19 The latter has been particularly problematic for the political 

betting community given that Polymarket, before the CFTC enforcement action, was a 

leader in building the space.20 In April 2021, as an example, Polymarket launched a mi-

'17 .•. ·B.enjamin 8ain,5rt~harN~t.3r-ajan, ~ild li~rn Vaughan, "Cryptb.Ven\leJocl3ets. op Tramp/Jlo arid· .. 
• Co\li~faces .u .. s, Prob.e,11 •Blo(?rpberg, .23 .octobet·2021!~ttps:lfww~.bloomberg;CCJm{news/arti-••• 
1:le~/2021~10-23{aypto-venue~for-bets-on-trum p-jlo-and-covid-faces~u-s~pmbe • •• . . . . . · ... •. • .•.. • 

18.• C~C,"CFJC.Order~.E~ent-Base~Hinat,:OptionsMarketsOperatetoP~\{$1.4.1\tlillion Pena.tty,'~ 3 • 

··. >·.January 2022 .•. https:l/1Nw-.v;cftc.gov/PressRoon1/PressReleasesf84 7fF22 ... · .·· .. • •...... •. . .. . . ·•···•·•········ 
•• • 1Q .. PatCr~wley,.host,(/HO~tqTradePrfdiction'Mark~tsc)ndF~deP~liticc)tHvpe;11 StockN1arket5io-

• • ries (podc9st),7 ~oyember2022,.https:!Jvoutu:be/xJao6rHgifE; Alex.{(ee~eyand Cho~gtJle, h~sts, •.· .. 

11Me~t.lnsightPregiction's·.Fognqer&.CEO, Oougqarnpbell;''.starSpangle?Gamblers(podcastl, 15 •• 
• .. Septernber:2022,:https:{lstarspangledgaffiblefs.com/2022/Q9/15/rneet-ins1Rht-predktions/; Ben ... ·.·. 
·,·rerris,TheB(gJ~reak.:·TheG<1rnblers;party/mim.al5andr,ueBeliever:s.Trylng tovVininl4/a$hington 

Whl?eAmJricp LpsesJts MJnd; Ne\i\r)(ork:Twehte, 2023, 283, ··.· •• ..•. ·.·.• . .•.. • .· . ' . •·· .• ..•. • .• .·•.··. . ... 
•··•20. AntjrewE.3~dy an? Cl.ry9rauQar9,~.osts,ja~on rrost,SrtiarketsFo\Jn.dE!r an.d CEO,''.tfrowd.Mone~ 

CastfpodQast), 14.octobet2Q21,https:/lyoutu.be/vySli41rBJw?t=105. 
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crogrants program to help support content, community, and research projects within the 

prediction market community. The program offered grants ofup to $75,000 but has been 

curtailed significantly as the company's revenues have dried up.21 Polymarket has also 

been forced to lay off staff and suspend hires focused on political contracts. 

Register as a DCM and Apply for Permission with the CFTC 

Branding itself as the "first federally regulated exchange," Kalshi has tried to hew as 

closely as possible to the CFTC's guidelines.22 As Kalshi CEO Tarek Mansour has ex­

plained, the company's regulatory posture as a DCM allows it to be "uniquely-posi­

tioned" to "build a full-scale exchange-one that can attract. . .institutions, and brokers, 

and market-makers."23 

An important consequence of this regulatory strategy is that Kalshi is limited in the po­

litical markets it can provide. Kalshi sees election contracts, which it characterizes as 

the "holy grail of events trading," as being "core" to its mission and identity.24 Yet while 

2:L. . Polymark7t, .''tnt~odudng Polym~.r~et•Micrograntst' $9f pritip21, httR~~/{bl()g~polym~tkefcom/ .• 
introcfudng--polymarket-microgrants6An.exarriple()faprqjectfµ~ded.bythemicrogr~ntswogr~m ..•. 
andth~n discontinue~ isPkiot's¥ouTu~e show l'Poly~ark7t.lnsiderstwhich fE;~tured cpqimentary •• • 
and analy~i~ on Polymarket,'s predictiortmarkets~ Jheshow's archive is available at https:/lyoutube . 

. comtplayUst?list;::f'Ln,kuV6troaAf1XSsbeQOWtg Pg,-y82NQ.u ... • .• .. ··• 1 .. . . . > ··· .. ·.·.· 
2.2.·. ChQ~gule,.ne>st,''liow tQ\Bet th.~Trump Indictments + ·Julie.So's C<Jn~rmat.ion Problem st St.ar .. · ..... 

SpaqgledGam~l.er5,{podcast}; ~ AprH.2023,https:/lstarsgangledgambters.com/2023/04/07/how­
to-bet-the~ t rump-indictrn ent-1ulie-sus~conftrrnati o n-prnb]e m st, Jeff. ~oseph, bost,. 11)<alspi: B7t on·• 
Ev~rything{#42~,,, ThePredictitm.Trade {pt>dcast),5 August·~o21,http5://youtu'.be/ftTN1XQtlhjU~ 
ConnjeJoi1:os;•"T.his Sequoia-.. and. H~nry.Kr:ayis~backed prediction rna[ketwa.nts to•turn.opinio.ns 

• ipio mgn{=y,'!Ief:11'C(~nch,. 31 Au~ust20~l, httpsdlte~hcrunch;~IJm/2021/08/30/this-sequola-a nd­
.henrfkravi5-backed-predjction-market~wants--to--turn-opinions--into~moneyt; R~xSaJisbury,host, 
11TarekMan~OUf)founder &fEO at Kalshi:BqildiogaPredic~on Market," 31.August202l; https~u 
youtu.be/lmvGjlYExkl ·• •• • • • • • • .• • • • • • • 

• 2~.•··EaddyanB Gr:a\Jbard,hosts; ''Tar~kManshurandLuana.LQP!=!SLara{l<alstli c~~formders)," Crowd 
.M~~ey.Casl(podcast), •15 ~epte.ll1ber20~1,<28:~0-48:32,https}/yout~,befM7C111\fN3B .. • gl.rt:;l689. 

·24: .Chougule,host,lfDidKalsbI~ilJPre•<:lictlt and Polv.markeH+.HarvardAfflrmativf:1 ActionCase/'Star. 
, Spangled•GarnbJers{pC>dCc~$t), 22 Febfuary W2~l nttps:lfstalspangtedgamblers.com/2023/02{221·•··. 

did-kalshFkjll-predictit-and-polyrnarket-harvard-~ffitmati.ve-'action-case/:Twitter\POSt,.29August 
2022, 2:14 PM, https://twitter.com/mansourtarek /status/1564315£021.84978435 ?s~20 •• 
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some of Kalshi's markets are directly related to politics, most are in tangential areas such 

as economics, finance, law, pandemics, and transportation. Of the 17 markets on Kalshi 

that have ever reached trading volume greater than 500,000, none were on political as 

opposed to financial or economic topics. 25 

Neither Kalshi's engagement with the CFTC, nor the high-profile comments that were 

submitted to the agency on its behalf, 26 have convinced the Commission to grant Kalshi 

approval to offer election markets.27 In the absence of CFTC approval for election mar­

kets, Kalshi has struggled to determine the types of political markets it is permitted to 

offer.28 Amid this ambiguity, Kalshi has chosen to refrain from offering markets not only 

on elections, but also on a wide variety of markets on political questions generally that 

are generating interest on other sites. 

Seeing little prospect for liberalization under CFTC Chairman Rostin Behnam, Kalshi has 

scaled back efforts to influence the policy community. Along with other layoffs, Kalshi 

has not renewed contracts for certain political consultants and has not followed through 

5. Bransfielp:''Ka.lshiTu~nsTwo/',·1JulY202~,·http•~:(>; •• ra s'. ,·.··. Cl ••••• 0 •.. • 7{Cll{l<aish··· •• •• 

~wo/; • ·.• < •·••· . .. . . • • > > /;~ . . .. . . . . . • y • 
• •; Forrep9rting911the.corntl}ents, se~ Chp1Jgu e/ .. ost, Anqt er <:;FTC Review o l<al5hi'sEle 

Markets'';Harty, /'PoH~calbetting:Jsita·1gambHng.den' or'bettertt,a1Jpolls'?11 P9/iqc(),L, 
Q22; https:f/www'.politico.tornl • • . ••.• •.• •• . . • • .. . . •.. · • . • - .. ·•• ·~ ••.• ,. . ~regalize-electio • 
ore~the~midferms-00063693 • • • • 

27. ··.The comments areavailab1e a~ CFTC:,'Co~me11t rorlndust;yJHing 22:002, httQ§~t/comllie11ts.C:ftc~ 
go~/PublicCommeAfs/Cpmmentlist.aspx?id= 7311'. leUersfrorn the Fµtures Industry AssocJapon, . ·.···· .• · .• 

. Jaso.n Fw~rnan,tormer:Chairm~n ofth~ souncil off~Qnqmic AdvJsers under President ()bama'.. Rob:: .. 
ert. Shiller, recipientofthe Nob.:! Pdze. in Econo~icSdences(joined. by sevenpther~<;ademics~n 
eco~omics; l~w, ,and ~oHtica I.science ),.•and.Christopher .H~b rneyer, fo~CT1er:Chairry,an· 0T the National 

... Jutur~sAssociationc3nd)>c,ar~wernb~rofJhe.Futureslndustry~sso.ciqtion.~~respecificallyrefer-· 
• •. •• ·~need by rvlersinger itiherdissenHrorn.lhe· C()mmission{s deci)ion. to com me rice a ;~m-.day review.of 

Ka1shi's revised electio? CO{ltracts~ CFTC;,,Diss~n~ng Statement of c.ornmissi?ner Sum,:nert(Mers~ 
ingerRegarding.Cornmencerne.ntof go~o~yRevi~WRe~~rdinjfCertif:iedn~rivativefContracts•with. 
·Respectto Political ControFoftheU.$.5enateand.J,i.ouse.pfRe~re5E!f1tati.vf;.s,'! 2aJune 2023, ni9, 
.n~,https:{lWW"f,Cftc:gov/PreSsRoom/SpeechesTestimony/111ersingerstaternent062323 

2$. Cho~gule;.hqst,. "pid.Kalshi:Kill Predictltand Pofymar.ket'?+ Harvard A,ffir~ative Action Case,,,.Star 
••• • ··spangled .Ga.rnblersJpodcast), ~2 February 2,023, https:l/starspangledgamblers.cornf2O23/02/2.2l•·· 
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on some of its plans to engage Washington-based think-tanks in an effort to enlist support 

for election markets. Regarding the CFTC's current review of Kalshi's election contracts 

and the associated public comment period, Mansour announced on June 27 that Kalshi is 

"not going to spend a ton of time repeating an advocacy campaign for the same matter."29 

Kalshi's ability to contribute to the broader prediction market community has been con­

strained without permission to off er election markets and other political lines. Although 

Kalshi is focused on markets in the financial and economic spaces, U.S. election markets 

tend to generate particular interest among traders and political influencers. British gam­

blers, as an example, wager more money on American elections than those in their own 

country.30 Superforecasters also have a particular interest in U.S. election markets, as they 

off er regularly-scheduled opportunities to train and build credibility and confidence in 

their long-term political forecasting methods. This interest in U.S. elections drives reve­

nue and social currency for prediction markets and political betting more generally. 

Kalshi's attempts to increase volume and liquidity in its political markets with generous 

incentives to traders are yielding limited success. The three-fold growth in trading vol­

ume Kalshi has seen from 2021 to 2023 has come disproportionately from its daily 

NASDAQ-100 and S&P 500 markets, which account for about a third of all volume on 

the site.31 A relatively small number of users, some working for the company, still account 

for a disproportionate amount of activity on its political order books.32 This weakens 

Kalshi's arguments to regulators about the ability of its political contracts to serve hedg­

ing and price-basing functions. 

Notwithstanding the restrictions associated with operating as a DCM, Predictlt executives 

see this as a promising path forward in the current regulatory landscape. They are seeking 

29..Twitter th re~d, 9~52 AM, https:1/twirter.comlm ansourtarek • /statusf 167369084857 4.l7728t?s=~0 
30, JonyBatt/'N~vadalopkstoFollov.iUK's.Le,adC>nE.lectlomB;ettin~,"Grirr,bJingCo,rw/iance,27 .•. • .• • 

M~rch2013,.https:(/wwwJ~g.stat~ •. rw.uslAgp/NEUS7REL/77th2013{,ExhibitDocLJrnent/OpenExhibit~ 
··• Document?ex~ibitld~3698&fileOownloadName::iArticle~GambHrig%20Compll~nce.pdf•.·.•....... • • 

3l: Bransfield, ;,Kalsh1TumfTwolJ ·••··.·.· •. > .··. • .·· ··.··• .•... •· • .·.·... .. < .. · · .. ··•• ·· .. ·•• .. < • · x > i 
•• 32. Chougule, host,i'(Howto Bettfie Trump lndictnients+.JuHe.Su's :Cobfirmation Problems" 
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to establish a DCM called Predictlt Exchange, which would operate separately from Pre­

dictlt. Whether Predictlt Exchange's DCM application, which was filed in October 2021 

and is substantially complete, will be approved by the CFTC remains to be seen. Nor is it 

clear what types of markets Predictlt Exchange would be permitted to off er as a DCM. In 

a note to users, Predictlt maintains that the effort is part of a plan to "offer new election 

markets for the current political season."33 Yet Predictlt CEO John Phillips has claimed in 

a public interview that Predictlt Exchange would not be able to off er election markets due 

to CFTC precedents. 34 

Avoid the Regulatory Net 

Manifold has decided to use platform currency as opposed to fiat money or cryptocurren­

cy, in part to avoid saddling its markets with regulatory challenges associated with facil­

itating real money bets. This approach has allowed Manifold to make considerable prog­

ress in building community, offering a diversity of markets, and experimenting with novel 

governance models. Manifold generates more traffic than many of its real-money compet­

itors.35 However, it remains unclear whether a lack of 'skin in the game' will ultimately 

impede the growth and efficiency of its markets.36 

•• •.. ~ieve Bit:te~he.nder,. "Predi.ctlt. taLiq~idate.Polintal Marketsif t~ju nction BiQ Fails, Mc1yReiny~n •• 
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·on.:mat1ketsf•.•··· .• •• •• 
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While it is too early to draw firm conclusions, the 2022 U.S. midterm elections provide a 

mixed picture on the potential of Manifold and its regulatory model. Manifold's markets 

were slightly more accurate than those on Polymarket and Predictlt. 37 However, because 

they drew considerably less interest from traders, Manifold's markets have invited ques­

tions about their ability to aggregate the 'wisdom of the crowds.' 

Over time, Manifold may provide an important test case of how platform currency mar­

kets relate to real money markets. In terms of producing accurate estimates, it is possible 

that Manifold's market prices will converge to within a few percentage points of similar 

markets with real money, or even consistently produce more accurate estimates on im­

portant questions. Experimentation on Manifold may also help the broader political bet­

ting community to improve its business models. The development of platform currency 

markets that generate meaningful liquidity, and produce accurate price signals on a broad, 

diverse array of questions could help fulfill the public interest potential of prediction mar­

kets without the regulatory scrutiny that has dogged real money political betting sites. 

Innovate on the Traditional Prediction Market Model 

Entrepreneurs are building political betting platforms that operate under different regula­

tory restrictions from real-money prediction markets yet provide many of their benefits. 

A notable example is the over-the-counter (OTC) swaps offered by the American Civics 

Exchange (ACE), which allow traders to bet on a wide array of political outcomes. Be­

cause ACE OTC operates as the sole counterparty and liquidity provider, it is subject to 

different regulatory restrictions from the event contracts on Predictlt and Kalshi which 

match orders to other traders. ACE OTC does not operate on an exchange model with an 

order book. Contracts have a $500 minimum payout value, but no trading fees or fixed 

upper position limits. Unlike Kalshi and Predictlt Exchange, ACE OTC has not sought to 

register with the CFTC as a DCM. 

37, )acl<Ched, ''Wh~tcan · w.e •• l~arnJrorr1 •. $Corlng. d ifferenf election Jo recast~?" FirstSigrna . .'~ubsta.ck.·70 • •• 
••• . November;202~; httf?S:flfirstsiflrila.substack.com£B!mfdten11'-electiom;:forecast-com~arisoh-analY:;. 
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While there is no regulatory limit on the size of bets allowed on the site, participation on 

ACE OTC is limited by statute to a small class of investors-generally institutions and 

high net worth individuals. Because the site can only serve U.S.-based eligible contract 

participants, as defined by the Commodity Exchange Act, the vast majority of retail trad­

ers have no legal way of opening an account, usually because they do not have an invest­

ment portfolio of more than $10 million. The extent to which ineligible traders face the 

threat of sanction for using the site remains unclear. ACE verifies biographical informa­

tion and requires users to affirm they meet eligibility requirements during the onboarding 

process. However, ACE does not do independent financial vetting of its customers be­

yond asking them to affirm that they understand the site's terms of service and that they 

meet the legal specifications.38 To date, neither the site, nor any of its users, have faced 

any kind of enforcement action. 

Transactions on ACE OTC do not, in a pure sense, reflect the 'wisdom of the crowd' 

and are not as transparent as those on prediction markets. 39 However, prices of the OTC 

swaps may prove to be more accurate or informative than those in more democratized 

prediction markets with betting limits. This could be the case in particular on events that 

tend to attract irrational speculation in prediction markets by low-information and un­

skilled traders with minimal 'skin in the game.' The swaps also facilitate speculation and 

hedging on conditional and custom contracts, which are not typically offered in prediction 

markets. 

Build Outside of the United States 

The most vibrant political prediction markets such as Betfair Exchange, Polymarket, and 

Smarkets are operating outside of the United States. A challenge with this model is that it 

is difficult for American users to access these markets. The lack of an American user-base 

exacerbates challenges associated with running a profitable prediction market with suffi-

••• '38 •. •~hougule, hRl>t, u,4. New WayfoBe{on·· ~oliti.9s .... L~ga11;," Star Sp~ngle~ Garnblers(podcctstt 7 Feb~ 
. . .• rtJarY202~1 htt R~://~tarsp~mgl~dgar;n bler~;corn/20~3/0~107 (a::nt=!~~w.ay-to:bet:()11'-pClliti cs.~ legally/.•· 
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cient liquidity and knowledgeable traders about U.S. politics. This, in tum, deters invest­

ment in these companies, as well as media and research interest in their insights. It re­

mains to be seen whether non-American companies will be able to expand into the United 

States, with all the legal and regulatory hurdles that entails. Insofar as they seek to off er 

political markets along with their more profitable sports betting lines, it will be difficult 

for them to focus on the most socially valuable applications of prediction markets. 

Drivers of Regulation 

We identified in our study several overlapping reasons why political prediction markets 

are highly regulated in the United States and why the trend line appears to be moving in 

the direction of tighter regulation. 

Opposition By Elected Officials 

Elected officials in the United States have shown little appetite for liberalizing regulations 

on political betting. Opposition by elected officials has been consistent over many de­

cades even as regulations have liberalized on sports betting and gaming. At least 27 states 

explicitly outlaw betting on elections40 and every state prohibits bookmakers from taking 

wagers on these events. Recent initiatives to permit election betting in Nevada and West 

Virginia were blocked by elected officials who feared that they would corrupt the demo­

cratic process and tarnish their state's reputations.41 

Prohibitions on political betting and the treatment of election betting as gaming at the 

state level inform restrictions at the federal level. The CFTC's order to prohibit the North 

• '40, •. •·•"<: FTCfac~s toboying Blifa.oter BEts9n U§.E.lections;~ 5C1;itoJActpbht, i!sept~m ber·2022, 
• https://www:capi1:o[accountdc.com/p[cftc-,faces-jobbying-bHtz~over-bets. .•.• .•• . . · .... ·. . ... ··.· ·.·• 

·41, DavidJYlc:ln:tire.,''TheyWon~tTakeVqurBet·onTheEl.ectionln las VegastFlveThirtyfight,•3N<>vem:::· 

• ber. ZQ1q, .https:Jffiveth1rtyeight.csm/features/~hey-wont-take-y0ur-bet-cin-the~election-i n-ias~ve-···•. • 
gas/: Kalherine Sayre, ''.'vVestVirginla Appr-0ves, Then Disar::ipmves; Betting on Electl~ris," WaJJ Street 
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American Derivatives Exchange (Nadex) from offering election contracts under CFTC 

Regulation 40.11 in 2012 cited the fact that "several state statutes, on their face, link the 

terms gaming or gambling ... to betting on elections."42 In both their 2022 and 2023 ques­

tions for public comment on Kalshi 's Congressional control contracts, the CFTC asked 

whether it should consider if election betting is defined as gaming under state law and 

whether state laws permit betting on elections or political outcomes. 43 

Attitudes of American politicians stand in marked contrast to those in the UK. Liberal 

regulations on political prediction markets were enacted by parliament in 1960 through 

the Betting and Gaming Act and have not been tightened meaningfully since then. Politi­

cal betting has become part of mainstream British political culture. With the rise of online 

betting exchanges and sportsbooks, public interest in political betting has increased over 

the past decade. 44 

A Complex Web of Legal Regimes 

Political betting is regulated under a complex web of federal and state laws, federal 

agency regulations, and legal precedents, which create severe roadblocks for companies 

that seek to off er political prediction markets. Relevant restrictions on gaming and event 

contracts are codified in the Federal Wire Act of 1961, the Unlawful Internet Gaming 

Enforcement Act of 2006,45 the Dodd-Frank Act of 2010, the Commodity Exchange Act, 

42, .. I.n the NJattetof tn~selfCe~fication byNptthAmet:ican D~rivati~es Exchange, foe., of P?U~cal 
• l:ve.nt Oeriv~tives Contracts andRelatedR1:1JeArne?dmen:su.nde[Part'40 or the R~~ol.a~o17spft~e·· 

••. Commodtty<F~tures .Tradi~g ~ommiss.i.on, .<>rdel".Pfonibiting the listing o.r.Jradingqf Politfoal .. ·§Vent • 
. Co~ttacts,2~ ~?te.i.In the ord.er§pecificaHycitesstat~tes in 1Hinois,Nebraska,.New Mexico North 

•• • Dakota, Georgia, Mi5siSf lppJ, South prplirtat and Te~as. . .· . . / .. • ............. ·. .·· • •• .· ..... • .......... .. 
. • .• 43: .. seeCFTCReleaseNom'ber 8$.78:.22, questions2.and4; CFTCRele~seNumber.8728~23,Qll~stions3 . ands . ·•··· ..... ·.· . . . ·• /.. . .· ...... · .. • ... ·. .... . .· ... • .. ·.•·. . .·. . .... . 

44,cfroug~l~,host,"[)oesPdlibcaLBe~ng·.Thre.aten()e.rnocra~y?Les~o.nsfrornth~··lJK,'lstarSpang1~a •.. 
. . Garnblers(po(jcast)! 15 July 2?23, https,ljstarsQangledgamblers:libsy~:com/does.,poHtical-bet~~ ..... ·•·•. 

·ting-th~eaten7~emocracy~lessons.,frbm~the-uk;.''TheUK.l·tas~ LongJ-listmywith.PoUticaLBetting/' 
tondon.pqstJ .. 4fy1ay 2021,.~ttps}/l0n~on.'."post.co.uk/th~-uk-has-a-long-hist°:fY-With-goliti~a1-bet-···· 

• ti~g/ . . . .•·... .• · .... ·.• .. ·• . . .~ . . .. . .. . . ( . • •.· ••. • .• ··.. > . > • < 
.45 .• Veli,,,OnlioelnformatiooMarketsanothe.UnintendedCpnsequencesoflnternetGambHnglegisS 
....... Jati~n,".US~€hinataw Re.vieW.11, no.•12 (Oec.emb~r2014):.1587,16Cl8 .... • 
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CFTC regulations, and state gaming laws. All of these laws and regulations raise ques­

tions as to whether political event contracts constitute an illegal form of gaming, are 

contrary to the public interest, or are otherwise prohibited from being listed. 

The CFTC faces difficult questions related to how political event contracts should be 

regulated under the Commodity Exchange Act. CFTC Rule 40.11 and agency precedents 

related to event contracts have been interpreted by CFTC commissioners in ways that 

curtail political prediction markets. The Commission has yet to allow a for-profit venture 

to offer election contracts. The Nadex decision has prompted a debate within the CFTC 

on whether the order creates precedents, broad limitations, or rules of general applicabili­

ty that apply to Kalshi's applications to offer contracts on election markets. 

Predictions that the legalization of sports betting since the Supreme Court's 2018 decision 

in Murphy v. NCAA would lead to a similar cascade in the political betting arena have not 

materialized.46 In some respects, the opposite has occurred. Once the Court struck down 

the Professional and Amateur Sports Protection Act on federalism grounds, numerous 

states moved to legalize sports betting, undeterred by the possibility of future enforce­

ment actions by the CFTC under the Commodity Exchange Act. Yet many of these same 

advocates of sports betting have refused to endorse political betting, fearing that the 

"taint" of political markets could undermine support for sports betting and other legal 

lines that generate far more profit than what political lines would bring in even under the 

most optimistic projections.47 At the same time, concerns about the power, tactics, and 

agendas of the sports betting lobby have created a more skeptical outlook among politi­

cians and regulators toward the gaming industry generally, further adversely impacting 

political betting interests. 48 

46: Par~1]els oetW~e{th~· liberalizatifn .of sports.bettingadff~olitjcJrbetting \Nere,(liSGUSs'~d .bv Heh- •• <; 

narn i9 his October 202Jpublie reniarks, ~vailable. at: .. ch ris\B rummer,''OG finlesh 'Ye~k, 20Z2," 6Jh 
• /}.nnu'atDC.fJntech We'ektll0ctober2,022, interview,.3:23:21-3:23:47,https:lfwww;youtube.corn/ •• 
live/Kzcb9cRIEpl?feature;:::shate&t=12201. • • • • • • • 

47, M~lntire,"They Won'fTake}{our B~tOnthe,flec:tionJntasVegas'' ·.. .·· .· .. · ··· ..... ··•·.· .· ·· .. ·. ·. ·.•· 
48 .• ~hougule, .. host, ..• '.'.2024· Repubficat).lbngshob; for 'Pre~id1;?nt+Debt .• Cei.ling.Negotiations;t Star Sp~rf. •• 
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.publi<:andqngst1ots-:and-debt-ceiling-n~go'tiatiohs/;Twitter post, 23 July 2023; 4:49 AM1 • 
https://twitte r.co m/shadsy/status/1683036717203218433 ?s=20 
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The refusal of the states, the District of Colmnbia, and U.S. territories to follow suit on 

political betting leaves unsettled the question of whether the political betting industry 

could pursue a regulatory pathway similar to the one undertaken by the sports betting 

industry. Somewhat paradoxically, Casino.org reporter Steve Bittenbender, who has cov­

ered both the sports and political betting industries extensively, believes that the political 

betting industry might benefit from greater federal regulation of sports betting. This is 

because sports betting regulation could potentially fall under the purview of a single reg­

ulatory body. Such a body could, in tum, permit sports betting operators to offer political 

lines. The earliest Bittenbender foresees this happening is in the run-up to the 2028 U.S. 

elections.49 

Creating safe harbors for political betting in the current legal regime requires regulators 

and elected officials to adopt controversial positions and spend considerable political 

capital. Permitting election markets could expose the CFTC to the criticism that it had 

de facto preempted state laws without authorization from Congress. Federal and state 

legislators advocating for the liberalization of existing laws could face a great deal of 

blowback, likely without any commensurate political or financial upside for them or their 

constituents. 

CFTC Decision-Making 

Regulation of political event contracts at the federal level falls under the CFTC,50 which 

is overseen by the House and Senate Agriculture Committees. Although the CFTC has 

provided more leeway to prediction market operators than any other federal or state reg­

ulator, the current commissioners, particularly the Democratic appointees, have moved to 

tighten regulations.51 In the absence of clear guidance from Congress, a combination of 

:Ibid 
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personal conviction, legal precedent, and bureaucratic incentives appear to be steering the 

CFTC towards a restrictive approach on political event contracts. Although CFTC com­

missioners have not published thorough explanations of their views,52 there appear to be 

four primary considerations weighing on their calculus. 

First, Behnam is disinclined to spend the political capital necessary to bring clarity to the 

space. In public remarks in October 2022, Behnam characterized prediction market reg­

ulation as "something that is high on my priority list."53 However, policywise, his higher 

priority as commissioner is to gain new funding and authorities for the CFTC, particular­

ly jurisdiction over the regulation of digital assets. Delaying a decision on event contracts 

furthers his strategy of avoiding litigation or confrontation with Congress and the public 

while he pursues his priorities. 

Second, CFTC officials are unpersuaded that they can allow companies to off er political 

and election markets in a way that is consistent with federal and state laws and that ad­

vances the public interest. Even where the CFTC has opened the door to political betting 

markets in limited ways such as on Predictlt and Kalshi, the CFTC has struggled to de­

fine the parameters of a "significant political event," "meaningful political question," and 

other tests related to the scope of allowable political event contracts. Division of Mar-

ket Oversight (DMO) officials have offered differing interpretations of these tests since 

2014, without formal regulatory changes. More constricted readings have prevailed at 

the agency in recent years.54 Informing the CFTC's deliberations in this respect is the fact 

that agency officials, in contrast to prediction market operators, have deemed markets on 

certain topics such as COVID-19 to be in "poor taste."55 

.·,. ForBehnarn'f publicremarksonpoJitjcalevE!nfcontracts;see·Brurnmer,''.OCfirtte~hW~e<·· •• ·' 
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Third, CFTC officials are concerned that the regulation of political event contracts re­

quires the agency to spend resources and expand its jurisdiction in ways that exceed its 

mandate. In his letter to Victoria University explaining why the DMO was withdrawing 

Predictlt's no-action letter, DMO Director Vincent McGonagle noted that the consid­

erable time CFTC staff had spent on Predictlt "far exceeded the level of CFTC staff in­

volvement contemplated by Letter 14-30 [the no-action letter]" and that, in the DMO's 

judgment, this is "not an appropriate use of taxpayer resources."56 Behnam has warned 

that CFTC approval of election contracts could exacerbate this issue because it carries the 

risk of turning the CFTC into an "election cop" in ways that would extend beyond Con­

gressional intent. 57 

Finally, CFTC officials' conflicting views on process and procedure have made it difficult 

for the Commission to reach consensus on how to bring regulatory clarity to the politi-

cal betting space. Commissioner Caroline Pham dissented from the CFTC's decision in 

August 2022 to review and impose a stay on Kalshi's Congressional control contracts, 

arguing instead for allowing Kalshi to operate the markets immediately. 58 Commission-

er Summer Mersinger is reportedly among the more supportive voices at the CFTC for 

approving political event contracts, but she has expressed concern about the wisdom of 

relying on no-action letters for long periods of time without laying down predictable 
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rules.59 CFTC no-action letters have not only allowed Predictlt to operate, but also en­

abled Kalshi to off er binary options on economic and commercial events without the 

Commission addressing whether these options are "consistent with any statutory or regu­

latory requirement. "60 

The Commission's decision to initiate a 90-day review of Kalshi's revised election con­

tracts has also exposed process-related divisions among the Commissioners. Pham dis­

sented from the decision based on the way the review arguably relates to the Predictlt 

lawsuit and due to her belief that it is unfair for Predictlt but not Kalshi to off er election 

contracts. 61 Mersinger dissented on the grounds that the delay in approving the contracts 

is inconsistent with the Commodity Exchange Act, is a "fundamentally unfair" delay tac­

tic, and amounts to a punishment of Kalshi for the Commission's "failure to avail itself' 

of a "necessary and overdue" rulemaking process that would allow the CFTC "to give 

thorough consideration to the issue of DCM event contracts, including those related to 

political control. "62 

Amid these divisions, the Commission's prevailing approaches have led to litigation with 

Predictlt, suspended Congressional contracts by Kalshi, stalled the approval process for 

other firms in the political event contract space seeking to register as DCM's, and left the 

political betting community without regulatory clarity. 

CMaskBaker, f'No-actionactiom'~~y MerslngerWa~tsthe CFTC.to stopyJastiqg its tjme," £Ur8mo 
y,180ctobe~ 2022,https:Y/ww\iV.eurom~ney.comfartide/2aripowssc9okROftm59 • • • 
ets[no-action-actfon-Why:.mersing~r-~ants~the.-dtc-to-stop-wasting~its-~rne • ••••... 
tFT~ L~tterNo. 2t-1~,22~pJi12021> · / •. cft •• .• · •• • .••• ·on/DoddF 
\/EffectiveStaffLetters/index;htm •• • • • • • 

6l\CFTC,?D1si;enting••~taterneqtpf Com~issfonerCaroline\t>,.Phamon ~oliticQI ~ventC9ntra~ts/·23··.· 
••• • ··········.•···Jun~ 2023, https:l/www.cftc.gov/PressRoom(SueechesTestimony/pham~tatem~nt062323. ·. • 

··62'/'DissentingStatement ~fC:ommissionerSurnmer.K. Mersinger8e,ar~ingsommencemenlpf. 
·.··••·•90-0ayR~vie~Re&ardingCe~tifieclDefi~ativesContrac.ts~~it,h•Respec:t.toP:oJitical Co.ntrol.ofthe 

• u.S .. Senate and .House ofRepre5eQtatives11
~ Hartyanq Zachary.\Alarm~r0d~,11/tpoliticaJbetti~g 

revht.31 ?JI Po/)tico Mor'!in9 Moneyt 30June 2023 ,https:f/W'711w.politico.com/newsletters/mom'­
··. ·. /ing-money/2023/06Z30/a-poUtital-befting~revival-00104355;·for.background on CFIC.rulem~king: 
••• • • see•C~l:C,· ''Commi~~ion R.ulem~kingExplained/'.https~l/www,cftc.gov/LawReg□tation/Commissioh~ 

Rutemakingfxplained{index.htm •• • •• • • •• •• • •• • • •• •• • •• • • •• •• • • •• • •• 

11111 Pratik Chougule and Solomon Sia 

ROA0002306 

Case 1:23-cv-03257-JMC   Document 38-3   Filed 04/24/24   Page 70 of 109



Comment No. 72708 Pratik Chougule, Coalition for Political Forecasting 2023 Contract 

A Report of the Coalition for Political Forecasting 

Prediction Market Performance 

A core thesis of prediction market enthusiasts is that the 'wisdom of the crowds' can 

disrupt a discourse characterized by poor forecasts, unreliable polling, and fake news. 

Variants of this argument, advanced routinely by Kalshi, Polymarket, and Predictlt,63 

have weighed on the CFTC. The possibility that these markets could become "better than 

polling," Behnam acknowledged in his October 2022 remarks, is among the reasons why 

regulatory issues in this space are "a very important question."64 

Even as liquidity has increased, however, market prices have not shown enough predic­

tive value in recent elections to demonstrate that prediction markets are clearly superior 

forecasting tools to the polls, models, and expert analyses that are more familiar to polit­

ical establishments.65 The perceived failure of prediction markets in the last few election 

cycles to forecast accurately the outcomes in high-profile races has undercut the thesis 
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(.poQcastt 19pctober2020, htt1;1s:f1starspangledgamblers.comf2020/10l19/pod-are-we-a6out-to~ 
become-p~lymarket-prophets/;.·Ke.~ney .anac~olJgule,.hosts,'(pregjctltCEO:·We're NotQuitting/'.·•· 

••• Staf~pc3ngledGa~bters,1podca.s~), £A~gust •. 2p22, https:l/sta~spangl?dga~biers.comh.0")_2/08/08[ 
gredictit~ceo~were~not-qu1tting/; 1,lJanalopes lara, Commentfot fridustryFiHpg22-P02,J!fJCj (;:~(ti­

.• (ll~nt.·No.:70795~2s·SepternberZ022,~https:Ucomments.cftc:gov/publicCc,mmentsNiewComment.· 
aspx?rd~ 707~5&Search.Text;:Juana~ And~·Picker(ng, h<J~t, ''Jbe JnformatignjV!arket: Polyma rket .·. 
lets tradersbeton re.~l-\,Vorldevents/BtaveNew C<;>in {ppdca~t), 5 Oc~ober.,2020, htt8s~l/youttJ. 

•• be/gggSgPUYGtc; Polym9rk~t, qlntrnd.ucJng f>.plyrnarketMJcrogrants)' ;. poJym~r~el, uWhY Pred icti.C>n\ • • 
• Markets a.re GoodforSociety/:Polym~rket,.https://bla,g.polymarket.con,{why~predictio~-mar- .•••.. . • 

kets-are.-good~for-s?cietyf;Jacob St~m, '1prediftlt;Alr~actyWon,','; .r!Je.Atlantic;, 14Nover,:ib~r '2022,. 
https:Uwww.theatlantic.com/tech~ology/arnhive/202_2{11/political-bettlng-electicms-fOrecast-.•.. 

• • ing-future/672113/; Terris, The l3ig .Bf~ak, J04; • <· > > .. ···•·. ·.··· . ' • · ..•. • .. • .· .. ·· .. ·•·· • . .•• 
64,. Brummer, "°:Cfintech Week.2022,''3:2.;3:47~3:23:53~ https:lfw~w.youtube.com/liv~/Kzcb9cRIEp17'-

feature;:sliare&t=12227 · • • • • • • • • 
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that these markets serve the public interest. Among the most conspicuous of these fail­

ures occurred in the November 2022 U.S. midterm elections. At a time when prediction 

markets were under heightened regulatory scrutiny, betting markets, unlike the polls, 

forecasted a large Republican wave that did not materialize. This mispricing was widely 

noted in coverage of the issue. 66 

Much of the scrutiny from the policy community on prediction markets has been directed 

at Predictlt. Notwithstanding the attention Predictlt is receiving by virtue of its lawsuit 

against the CFTC, Predictlt executives have not provided a compelling defense of their 

markets' public interest value in the wake of the 2022 elections. David Mason, counsel 

to Predictlt's service provider Aristotle, hypothesized that Predictlt's performance can be 

blamed on the site's regulatory challenges, which allegedly drove away skilled traders.67 

This explanation, while plausible, does little to account for why UK bookmakers68 and 

Polymarket also forecasted a large Republican victory. Phillips, meanwhile, simply as­

se1ied as recently as February 2023 that prediction markets are "notoriously more accu­

rate than pollsters and pundits when it comes to forecasting election outcomes."69 

Election Integrity Concerns 

' 66 .. Bran5:field) "O)d .Bookfuakers &PredicrlonMarkets Fare That Badlyln tbe2022 Senate .Racesi,/ 
.• 18 December 2()~2;https:t/mick~ra nsfield.com{2022/12f 18/did;.boo1<makers-prediction-mar-
• .kets-fare-that .. badJy.,in-the.-2Q2Z-senate-races/;. ~eorge Cal hoyn, '1Predicpo.ff Mark~tsfail:dThe 

• • Midte.rm (Election) .. Exams,". Forbes,:14N.ovember.2022, https://www.forbes.c?mhites/george-.. •.· 
• • calhom1/20~2/11/14/the-un-~isdom~of-crowds-prediction-markets-fa11ed-their;midterm-exam'". ·. ·.· 
• s/?sh=7lf9099dl79a; AmhonyPigkJes,uA ~epubHcanbu bqle? .How pollsters.a ~d pundits:go: thelJs··· 

.·• midt~rms sowr~ng," Tf,e~pnversation, 22.Nov~mber 2.Q22, https:{lth'e~o.nversation.com/~:repur:v · 
U~an-bubble-h~w:pollsters-~nd,-pundits~~ot-the.-us-,midtenns.-so-wron~~194§S4;.stern, 11Pre.dictlt 
Already '1Von" > \ { : • . ; • ··••• • } ; .> ' •. • ' < . . . 

Q7 .• Technology. P9Ucy Institute, host, 1'JohnPh Ulip~ and David!Ylasongf Adstotle.Piscuss PoJiticat Pr~:- •• 
• • diction Markets"·••· •• •• • •. • • •• • • • • • 

Devin Q',CorilH)~{'RepublJcans.HeavvHettitig fa"°:rites.on. Eve.·of ?022 Midterms/ Caslno:or~,7,N 
e.rn~er2022,h • · ·•. . •. . ••. · • · · • • blic::ans.;.heavy-. • • ~ • • - ; ~·. -· .. 

idterms/. .. .. •· .·. · .... • ..•. · 
ed1notdgy • •.. • · · · · •··· ·.·· · • •• • • • · • •• · • · • · · · • • · · .•. • 
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Concerns that political betting markets might corrupt the democratic process have deep­

ened since the fallout of the 2020 elections. Accusations by prominent political leaders 

of widespread voter fraud and waning confidence in the integrity of elections have un­

derscored fears that liberalized political event contracts would exacerbate risks to demo­

cratic institutions.7° Former CFTC Commissioner Jill Sommers, who voted against Na­

dex's application in 2012 to offer election contracts, stated in regard to Kalshi's proposal, 

"When we think about what happened in 2020, do we really want another excuse for the 

American people to question the integrity of our elections? ... This is not something we 

want to be introducing into federally regulated financial markets."71 These arguments are 

resonating in particular in progressive circles. 72 

While the overall impact of political prediction markets on the democratic process is a 

source of debate, critics of political prediction markets can point to numerous instances 

of market manipulation on Predictlt and in the UK markets. These include spending by 

political campaigns in prediction markets to inflate candidate prices, alleged death threats 

by traders against political candidates potentially related to betting lines, and the dissem­

ination of fake polls to move market prices. 73 Some in the prediction market community 

believe that, at the end of 2022, it was a Predictlt trader who submitted a fake candidate 

filing to the Federal Election Commission.This was allegedly to profit in the Predictlt 

market on the issue of whether former Vice President Mike Pence would announce his 

candidacy for president before the end of that year. While none of this activity, to our 

•70 •• HartY,tPoliticarb~tting"· . · .. ·•· . < > ·.· • ... · •< .. · . • .... · .... ·•. . . . . .· ... ·. ••. · . . .. • 
. 7J ... ··H.arty,>"Wa§hlngton weighsplanto ··Jet }\merica.ns wag~r on electionstPo/itico, SSepternber ?022., 

• https:l/www.politito:com/news/2022/09/05/voters~betting;.elections~trading-00054723 .• 
Chougule, host("When\/Vill ~iden Ann6unc:eH1sRe-ElectjoA aiQ,'' Star Spangled Gaml)lers 
~~t), 2 March20~3, h • • • • • · • • • • • • · · . · • • • · •. ers.com/2023/ .. • • • •• • • • • 

is .. re-eiectfon-bid/ • • 

73. Chougule:hostr"Bet Againstsenator.FelnsteigResigning,"St.1( Spangl~o Gamblers {ppdc?st), }Q 
•• Juhe2q2~,https:{/starspangledgamblers.Hbsyn.com/bet;_against-senator-feinstein-re~igning; ChtjU; . 
• gule, host, "DoesPoliticatBettingThreate~ ?~Tocracy?lesson.s frornth.<fUK'')Torn Harris, ''.The 

•.. (:uri.ous Case .. of. BrLan.Rose:ls the.(p{ld~n Mayora tcaodid.ate~~tti ngon··t·H.n1self?" s F~bruarv. 20211· 
··h.ttR~:llwww.~omharris.org.uk{politkslthe-curious-c~se-or-brian-rose-is-the-tondon-ma'lOral-can-... 
• didate~bettifig-on-h 1mselft; Ad~.m Sherman; Commli!ntforlnq~stryFiHng 72"(>92., ~FT<:;, Gorn.ment 
J\lo: 696 l8, 30 Augµst 2()22, httpsd/cornments.cftc.gov /PubficCommerits/ViewComment.·asgx- • 
?id:;69618&SearchText==: Sia,Cornment for Jndustryfiling 22-002 • ••• ••• ••• • ••• ••• • 
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knowledge, has meaningfully impacted the outcome of any event, some critics argue 

that they distort the political discourse enough to warrant criminal liability. 74 Phillips has 

acknowledged that the Predictlt comments boards are replete with "spinning and count­

er-spinning and bluffing,"75 but the company has done little to prevent traders from using 

the comments sections on its site to manipulate market prices. 76 

The intersection of political betting markets and election integrity concerns has caused 

the CFTC to tread cautiously in approving election contracts. In a May 2023 podcast, 

Behnam pointed to the possibility that allegations of election manipulation could lead 

to demands that the Commission police hardware, software, and news associated with 

CFTC-approved election contracts that are supposedly implicated in the alleged fraud. 

This type of scenario, in Behnam's view, raises "a lot of legal questions and policy ques­

tions about whether or not you would want a financial regulator policing elections."77 

Thirteen of the 41 questions the CFTC has requested public comments on in the context 

ofKalshi's congressional markets-nine of which were among the 24 questions in the 

most recent batch -relate to election integrity concerns. 

Economic Instability 

Concerns that political prediction markets can exacerbate systemic financial risk have 

gained currency in light of the 2022 'crypto winter' and FTX's collapse. Critics have 

seized on the idea that political event contracts are similar to cryptocurrencies in that they 

•• \74i TylerY~argain,/ake Pol/s,Jlea/ConsequencesrThe/isepf ./Fake·· Polls a~d the Case for cdminallia~.··· 
••• 'bility, 85 Mo~ l. ~EV,{2020), https:f/scholarshlp.law.mlssouri.edu/m lt/vol85/issl/7 • • • •• 

•· .••.. • ..... 1s ••. EaddyandGrau6ard,.hosts,,rJo~nP:hilti~s,predictllCo-Foun9erand·cE9" •... ·· ··• 
·•· • • Jfj. OaviclHiil,''TheWolves pf K Street/' Tlu~Bi~ger,2l Mc!rch 2018/http~:/twww,theringe{ 

• .com/2018/3/21/11130490/predictit-politics-electiOns-garribling:Brian~Qlden,•"TheArtoftt,~>~·• 
J'ump," Wasbington Mo~thly, ? Apr:il 2-022,. https~ljwashingtonrnonthly.comf2fl22/04/03/the-art-of­

>.•·••the-pump;Josef)t),host, ''Joh~•Ph.illips:.A:.BolTlb KJd Powers.Pr~dictlt:'; Twitter.post,··s.J\ugust 2g22~ 
• 11:26AM, httus#twitter.com/Oomahhhh/status/1S5557~89496l446914?s=2o;lwitterpost,5 
··.Aµgust20~2Jhttps:l/twitter.co1Tl{Domahhhhfstatus/1?S5;>758975.53526785?5=20;TMtitterpost,5 
August 20n) https,:l/tWitter'.corn/DqmabhhlJLstatus/1~555759003~0~a7680"?s=20 . .· . · .. ·.· 
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'gamify' finance and create losses for the majority of retail investors. Reports that FTX 

was offering tokens on Donald Trump's electoral fortunes feed into this narrative.78 

Limited Advocacy Presence 

While political prediction markets have drawn support from a distinguished group of 

Americans across industries, the political prediction market community generally has 

been poorly organized and suffered setbacks in advocating for its agenda.79 A standing, 

Washington-based non-profit organization would help address many of these issues, but it 

would need sufficient funding to spearhead legal challenges, engage regulators and po­

litical leaders, convene working groups and conduct grassroots campaigns. To date, the 

political prediction market colTIITiunity has not shown the capacity to engage effectively 

in these activities. 

Instead, retail traders, researchers, political leaders, and other users tend to rely on com­

panies for advocacy efforts even though their interests often do not align with the broader 

community. Politicians and regulators, as a result, feel little constituent pressure to priori­

tize the issue. 

When journalists, researchers, and regulators seek out information on political betting, 

they stumble upon the most conspicuous element of the community: gambling forums 

replete with toxic discourse. To an outsider's eye, this status quo fuels skepticism about 

the wisdom empowering self-described 'de gens' who seem more adept at trolling, fabri­

cating polls, and pumping positions than forecasting elections or engaging the political 

process.80 

"i8, Sc1rn Reynolds, '.1HXts •• TRUMPlOSETokeltsn'iPr°'otofan.FTX-Oen,ocrat-lJ~raine. tdns~it~cvr' . · ... 
Coi~D~Sck, • 15 Novemt>er 20%2,https://www.coindesk,com/markets/202J./11/15/anafysis-ftxs-trum~ • 

•.·~. !4lose:.tokert-isnt-proof.;of~an-ftx-democrat-ukrdine-conspiracy/ • ·. > ·.• .. ·· .. ·.·· • · .. ·• .• •.• C .••·. •.•.. • 

79. Keeney amlChougqte, hosts,"H<>w Preclictlt <50t•Knifed/$tarSpat)gled G.arrtblers(poqcast)i 4 Au~ .• 
• • . . · .. gust 2022! https:l[starspangl~dg~mbler5.cornf2022{08/04/how-predlctit-got-knifed.l ··•·· ··•··. > . .••• ··•· 
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•• thaf Pn~dictlt Jws~sfor·e~cb market,you wiU find th~ Sp.m~iUnhing~d troUingandrampailtdjsinfor-
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Negative public perceptions ofFTX CEO Sam Bankman-Fried have further eroded the 

credibility of the political betting community. In large part, this is due to the correspond­

ing reputational blow taken by the effective altruism movement, one of the few political 

actors that has been willing to invest meaningful resources to advocate on behalf of polit­

ical prediction markets. 81 

Case in point is the controversy surrounding Data for Progress founder, former Kalshi 

consultant, and self-described effective altruist Sean McElwee. Prior to the FTX scandal, 

McElwee openly bet tens of thousands of dollars on Predictlt while building a progres­

sive think-tank and polling firm. He encouraged his staff to do the same in order to "train 

heuristics" and "calibrate" political instincts. McElwee led weekly wagering sessions at 

Data for Progress in order to help his team "understand and engage with risk. "82 

~ettors engagi~g in psychQlogical·warfarein.an eff()rf totiJJtfremarketsin\th~Jr f~vor .('pumks\. . 
•• am:lv~uwillfind b~1:torsengaginginmagifal thinkingbecaus7marketsarenottilt:ing i~theirfoyor • 
• ··.~'copium');·YquwtHfindsomeofth.emostextrememegalof!lania·obs:rvableanywhereon·thei11ter­

••□et~w.hlchis·sayingsorueth,ing. ASC>lJtcomes~tartto betome<rlear,yciuwillfindgloatiog,endless 
·•·: gloat:ing; .• Arld ifyoulookhfrdenovgh, sprinlded.jnher~randthere,.youwill.finaa ll.ltofgenuinely 

·astutean~Jysi.s/';Go.lden,/1TheA(t-0fthe.pump"; "T<rsaythatpredittiQ~.marketsrei.varatr1;1th is ..... · .. • 
not tos.3ytpevare il)1munefrqmthepoisonous·.politicalw.orld.they •. exjsttp refl,ect. The.comment:'. 
under .anypred1ctltmarketd~monstrate. thiS: real.ity .•. Pr~dictlt is, t>yitS.Q\A'naqmission, a fl'!a]e-dgm-­
inated Sp.3ce, andtbe same casua.lxacism, sexism~ b8f!10.Phot>i~, obnoX1ousness,jµv~niie.idiocy~ ar,d 
outri~ht1rre.deE?mabl~ batshitnon5enseexi5ts.hefe·thatsubsumesrnany.qpUnespaces .... Asjn.rnar1y. 
online:space:s, thefacist, lunatic.firejust QI.JH!S•toohoHoritJqpe completely pwtout!' • 

. 81 .• On ·effect:ivealtrujsrn jnve'.stm~ntfo politicaJpredic.tion frtar~et fofrastruc-ture, See, furex1m J?le, • 
•·tong-Term·•fut~.reJundgra.nts .. at"Long-T:eqnfwtvrefund.".for.authors:ah,cusslonof the .effective 
altruism.rnovement'sjnterestil;l·Po.lidcalpr-edictiOnf!larketsJseeKeeney,host,l'TheBehindthe. 
ScenesBattleatthe.CFTC,"StarSpangJedGamblef'S(po~cast),2,1.0ctober2022,,https:l!star5pangf-. 
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. . 82,..· za5McCrary, .host'. ?'.Politics Accoldingto Sean McElwee(.P~ Politicsjpodcast),·1§ A~- . · .. 
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• rd15542'.18352?l=:L000576216809; Jerris,The8i()Breqk, 102;-6; Terris, .11Tl1is site bet big.on polititaf 
garllbJing, .. Regulatorswant.its~utdown.''fheWashing~onPqst~·24Ja.nuary2023,htt8s:[/www,.·.· •• 
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McElwee's practices have raised eyebrows within progressive circles, particularly due 

to perceptions that he had conflicts of interest. McElwee disclosed to Washington Post 

reporter Ben Terris that he "make[ s] a lot of bets that would make progressives cry"-that 

is, bets against progressive candidates, sometimes informed by privileged data he would 

acquire from doing polling work for them. 83 

Nevertheless, McElwee's alignment with the effective altruism community bolstered his 

credibility as an advocate in the political prediction market space. Gabe Bankman-Fried, 

who hired McElwee to assist him with effective altruism advocacy, viewed McElwee 

political betting activities as a "really good practice" that enhanced his ability to defend 

claims. 84 This support in turn helped McElwee to mobilize prominent progressive leaders, 

including Congressman Richie Torres, in an advocacy campaign on behalf of election 

prediction markets. 85 

The FTX scandal generated criticisms ofMcElwee's ties to the Bankman-Frieds and his 

political betting.86 The air of controversy allowed critics ofMcElwee's engagement with 

political betting markets an opportunity to oust him as executive director of Data for 

83. ierri~rTheBigBreak,3-4,7-8. 
84, •• lbic!; 160-l. 
85'. .Harty,"Rite~i~Torres·ahd a.~roup of .Progr~ssiveadvocates a.t~ urgl11g\r-egulaters to [et.Arneric~~s 

• bet.qn~.s. elections, argujng itwquldhel8huHdp.ubljc;W~stJn q~mocracy:' Politi~:9, t NoviJTtber• 
•··4.0221. https:H,www.politico.com/minutes/co~gress/11~1-2022/torres-l~ads-el~Ction-bet-plJsh/ 

.• Sq.•·. Ed Bu rm ila,l{HowTrurnp Left WashingtcmEyenSVJampier/' The NewRepvb/i(;,2Uv1ay2-023, .. ·.·•·· ···•. 
https:l/newrepubJic.c~m/~rtide/1]2475/tr:ump-left-washingto~-even-sw~mpier:''Ad~e.re~ts.of·• • 
'Jffec;tive Altruism'l:tajmthatbetftng or, political outcomesisa for bf re1nfqrcing 011e's beliefs, .a 
.l(ind.Of P,uttingmor,eywhere·one'smputhis .. Maybeso.;Butftcome~offm(jreass!mplyfrattish. 

·•~ehavior,a.bigkidwi.tha.bi~~potof•m?ney;~lqwin~Jtg~ onHne~okerwithsuprerneq~nftd.~n¢e.··• 
thattherewtlla~waysbe.01or~ of someone;eise'sml)fl~ywithwhich.to.pi;iy.";•David.Freedlan.den •• ... 
((Falt.oftfre··Progressive·B9y.Kipg,"New. YC>rk.Magazine: 22.· December 202.2/httQs://nynfag~c.om/i n-

• ·.teUigence r/2022/;12/sarr1-bankman-frie.d-and-sea.n-mcelwee5-fateful-aHlante;htm l;Je~t Heer, ''Sean 
M7~f}Nee'~BettingAgpinst•Dernocracy,"··.IheNation,.1May:2023,https:flwww,theriation.com(arti-.·.·· 
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Progress and institute at the organization a new "Gambling and Wagering Policy" prohib­

iting employees from betting on events related to Data for Progress clients or projects.87 

Subsequent investigations by Data for Progress and FiveThirtyEight found no evidence 

that McElwee manipulated polls for financial gain88-an accusation McElwee categori­

cally denies. 89 Nevertheless, FiveThirtyEight banned polls conducted under McElwee's 

direction from its polling averages, database, and forecasts. FiveThirtyEight's rationale 

is that "a pollster betting on politics can be akin to insider trading," and that "pollsters 

having a financial stake in these markets raises questions about their polls' intent and the 

integrity of their design and results."90 

Limited Market Interest and Revenues 

Political betting lines are relatively unprofitable for both retail traders and companies in 

the space. Traders struggle with the relative infrequency and inconsistency of political 

events that lend themselves to betting with a sustained edge. Paul Krishnamurty, as an ex­

ample, one of the most prominent political gambler in the world, recently estimated that 

only about five percent of his winnings as a professional gambler over the past 20 years 

have come from politics, the rest being from sports.91 While sportsbooks make money off 

political lines, in large part by banning accounts perceived to have an edge, companies 

offering traditional prediction markets often lose money on political markets and justify 

87.• .• Ryan9z~, Ra<:hel sadeJa~d .~ugene Pani~ls,'~lrisidethescrarnbleto trac'e~Bf's djrtymo11ei' P9-
• litico.Playbook, 22 Qe.cernber 2022,·https:{lwww.politico.com/ne~sletters/playbookf2022/.12/22/ 

.· ... inside~the-scrambJe-fo~trace-sbfs.-dirttmoneY,:00075128; Rogers1'~RowThe Cool. K1d Qf.Pr:ogressive 
Politi~sGambled ft J\I1 Awai'; ff erris, The $lg Break, 2~4-6'. ............ ••·• ·.• < .• • • • 

/as .. Rcn~er?, "HowTh~ Cepl ~id Of }'r9gressiv~ Politics Gambi~~ lt~II Aw~y'1 •• •• 

• •• S$. t:houg~le, host; "When V\li)IEHdenAnnounce His Re-ElectionBid." . / .. < . .. . .. . . · ..... \ .·. , 
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ning Another}' FjveThirtyEight,}3. February 2023~ h~ps:1/fj~ethinty~ight.c:om/features/why~were- • 

·. . preemptiveJy-banning-a-~ollster-and-not-banning-another: . .·· < ·.. . . ·. •... . .. . • • .·.· .• 
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their costs as loss leaders, academic endeavors, or as a public service. Even state legisla­

tors who favor legalized election betting acknowledge that revenues from political lines 

would be relatively small. In a state like Nevada, with a mature gaming industry, political 

bets would amount to a "tiny" subset of sports betting revenues.92 

Conservative forecasts about the commercial viability and revenue generating potential 

of political prediction markets have been borne out to some extent by publicly available 

data on Predictlt's users and finances. In their filing to the CFTC, plaintiffs associated 

with Predictlt tout the fact that, between 2014 and 2022, more than 120,000 participants 

have traded on the site.93 Activity on Predictlt peaked in the run-up to the 2020 U.S. 

presidential election, when close to $150 million was traded on the site. This is the only 

time in the site's history when Predictlt revenues exceeded its expenses.94 In the run-up to 

the 2022 U.S. midterm elections, the site averaged around 80,000-100,000 users, 30,000 

of which Predictlt described as active traders.95 While an increase from 22,000 users in 

2016,96 the site has not grown its user base much since 2018.97 Additionally, only a small 

·andCotbyn/~Businesslnsid~r).s·s~ptember.2016,https:l{wvvw.husine~sl~sidei:comlpa~l-Rrish-. 
• nam urty.,poHticaJ~betting-gamblin&-labour-c~rbyn-us,.election-2016-9i/'Jhe .Political Garn btef;''· • 
• ·.https:Jtwww.political¢ambler.com;t\lexveua,.h?St,.·11Po!itics 13,ettirig,''1:r~demateSportsBettlrig 

Pod cast, 2'.1July2Q21,https;dlyoutu.be!A0eor5Bo2K~ .•·. •. . ·. . . • . ··. .· ... • ··. . .··· .. · • ·•· .. ·· .·.... • •• 
92;•Katy SteiJJm~tz,?5.et9n.RedJNevada1V1.ay·L~gaUze G8{)1bJingonFedera,IElections/'Tit1te,2~March· .... 

20t31.https:Uswampland.time.com/20B/:03/27/bet~on-red-nevada-may-1e1galize;gambllng~on-fed-

• ernl-elections/ . . • .·• ·••.·•.•. > . ·. . . .. • .. • ...... ·.. •< • • > .. · .. •• .• • . .. > • . •• < 
'. 93i CompJaintfor Declaratory,andJnjunctiyeRelief~tl~, .Kevin Clarke/1n Jiis.indiVidual <:a.Pacity/l"r~vor .• • 

. ·. Boeckmann, inhi~indi'lidual .capacity, CorwinSmidt,.in hts iri~ivipuatc:apacity,J>redjctlt,Jnc;, aoel­
• ·•awaret::orpor~tion,Arjstotle Jnter'n~tiqrial,Jnc,,a PE!l~warey.C::ommo9it\1Future~Jrading.qommfs ...... 
• slon (~022)~ ·r,22-cV-00909.-lY; htt.ps:/Jwww.courthousenews.com/wp-content/:u ptoads/2023/02/ • 
··ptedictit-~er:su~-comrn~odtty-futures;trading~tommissfon.pdf•···••···. 
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percentage of Predictlt users trade on a weekly or monthly basis, and most do not appear 

to trade large amounts of money. In 2020, the average first time deposit was $216.98 Pre­

dictlt's no-action letter requires the site to limit each market to 5,000 participants, but that 

number is typically only reached in a handful of marquis election markets close to elec­

tion day. As a consequence, Predictlt's expenses have exceeded revenues over the history 

of the site's operation.99 

Currently, Predictlt's user base and revenues are almost certainly below its 2022 levels. 

Beyond the fact that engagement on the site drops in non-election years, Predictlt has 

seen an exodus due to its regulatory constraints and uncertainties. Predictlt's counsel 

disclosed before the Fifth Circuit that 14,478 traders held positions in 75 contracts on the 

site that were expected to expire after February 15, the deadline the CFTC gave Predic­

tlt in August 2022. 100 In the months following the August 2022 notice, many of the site's 

highest-volume, prominent traders withdrew funds, particularly after the November 2022 

midterm elections and the December 7 Georgia run-offs. Between August and December 

2022, traders withdrew $18 million from Predictlt; 7,500 traders withdrew all of their 

funds and shut down their accounts. More than 4,700 of these traders did so between 

November and December. 101 By December, trading volume on Predictlt lost more than 

7 5% of the volume it had before the CFTC 's August 2022 announcement. 102 Exacerbating 

doubts about the site's future has been Predictlt's refusal to clarify how it would resolve 

existing markets if their legal appeals fail. Predictlt's decision not to create new markets 

or even, until late June 2022, add new candidates to its election market has further dimin­

ished interest in the site. Lingering traders have been left with low liquidity, highly vola-

·9a.'• Altuche:~nost,. i,~ciwto Sµpplemerity()Uf ln~~me ~ith Money B~ttingwith PrerlJttll.Org to~Fe~nd; 
.er.John PhiHi~s". .. . ••• C .. ·•• •. ·.• ·· .. • .• • ··••·•·•··• / ;i , •·• .. ·. . • • • • • • • 
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tile markets. 103 

Evidence from the UK suggests that the limited interest and profitability of political 

betting in the United States is only partly related to regulation. On the one hand, in the 

absence of restrictive regulations, major political events-notably U.S. presidential elec­

tions-have been among the largest single and most profitable betting events for UK 

bookmakers. 104 Compared to $261 million ($281.9 million adjusted for inflation) in the 

2016 U.S. election, $744 million was bet on Betfair Exchange alone on the 2020 U.S. 

presidential election, making it the largest betting event in the site's history. These sums 

far surpassed comparable sporting events. For comparison, the August 2017 fight be-

JfJJ,·Bittenbender,,"P:r~clicUt Founder Get~MC>re•rime.to R~spon9tocF.tCt:lairns as4awsuit.Con-' 
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tween Conor McGregor and Floyd Mayweather, the most-bet-on sporting event Betfair 

had offered to date, brought in $71.5 million. 105 On Betonline.ag, more money was bet on 

the 2020 election than that year's Super Bowl. 106 

The absence of betting limits appears to have drawn 'smart whales' to take advantage of 

mispriced odds driven by retail traders. Although 46.6% of the money wagered was on 

Trump compared to 50.6% for Joe Biden, the 10 largest bets placed on Betfair were for 

Biden. These include a $1.3 million bet on Biden, which was the third largest wager in 

Betfair history, and at least six other Biden bets of more than $400,000.107 

Nevertheless, election betting revenues in the UK pale in comparison to lines such as 

horse racing and soccer, which present far more repeatable betting opportunities than 

elections. 108 The limited profitability potential of current affairs markets is compounded 

by the fact that operators must hire experts who can write complex rules for infrequent, 

unrepeatable events that can be understood by traders well enough to avoid ambiguous 

settlement situations. 109 The UK-based betting exchange Smarkets, as an example, was 

founded by an American CEO, Jason Trost, who became interested in the space after 

learning about political prediction markets. However, the economics of the industry have 

led Smarkets to treat current events markets as a niche "passion project" subsidized by 

sports and other lines more likely to see growth. 110 Because Smarkets 's goal of produc-

ios .. ChatlesRHey,<'tbeperson Mf~() bet$J.3 rnJHionona .Bide6 win hasr{tbeen·•p~Jdyet,"CN{'J/9 
• Novernber2Q20,httpg://www.t;nn;com/2020/1U09/bUsiness/bid.en-betfair-wagerllndex.,,tml; 
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' ~t I~etfair, Double 20].6 EJecti-0n," ActignNetwork,. 14.December 202, l:i https:ljwww.actionnetwork. · . 
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ing a publicly-available, "very accurate set of probabilities" with "social utility" requires 

the site to attract "clever, clued-up, informed" bettors, Smarkets deprioritizes profitabil­

ity considerations for its current events lines and welcomes long-term winning accounts 

even as their competitors restrict them. 111 Nevertheless, Trost concedes that he "wouldn't 

put too much stock" in Smarkets's political markets as an "information source" because 

they are "thinly-traded" and lack "critical mass" and a sufficiently "diverse group ofbet­

tors."112 

While the 2020 elections point to a favorable trend for political betting, the awareness 

they have generated for political betting may prove to be a fleeting phenomenon.113 In­

dustry veteran Matthew Shaddick has cautioned that recent spikes in political betting 

involvement, which crossed $1 billion globally in 2020, may largely stem from the 

unique "worldwide fame and notoriety and interest" that Trump personally engenders. 

Shaddick questions whether more conventional politicians would produce comparable 

levels of "excitement" in the betting markets. 114 These doubts make it difficult for com­

panies to expand product development, hire talented specialists in the political prediction 

betting space, and invest in the lobbying, public relations, and research efforts needed to 

influence regulators and build the political forecasting community. 115 Even when they do 

occur, such investments tend to be inconsistent, as this area is one of the most obvious 

and immediate targets when companies are forced to cut costs. 
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Industry Missteps 

Companies seeking to off er political prediction markets have made strategic choices that 

have yielded limited success in liberalizing the regulatory climate. 

The choices these companies have made have led regulators to approach the space with a 

skeptical eye. The ways that they have navigated the regulatory environment are not only 

questionable in retrospect, but have been criticized consistently and prophetically by a 

wide cross-section of the political betting community. An irony of their missteps is that 

they are replete with the same types of forecasting errors and overreliance on experts that 

their products are ostensibly aimed at correcting. A full catalog of their dubious decisions 

is beyond the scope of this report, but the case studies of Predictlt and Kalshi described 

below are illustrative. 116 

It is little surprise that the CFTC withdrew Predictlt's no-action letter in light of how 

cavalierly the company managed its relations with the agency. Indeed, while we are sym­

pathetic to Predictlt's mission and its team, our research into the topic left us wondering 

how Predictlt even managed to retain no-action relief for as long as it did. Predictlt's 

agreement with the CFTC makes clear that the Commission was granting Predictlt reg­

ulatory relief in order to operate a non-profit, educational experiment overseen by uni­

versity faculty, which would off er only limited political event contracts. Whether or not 

Predictlt violated the letter of its agreement as the CFTC alleges, it is difficult to under­

stand why the seasoned Washington operatives managing Predictlt concluded that the 

company's business practices were consistent with the spirit of its understanding with the 

CFTC. Nor is it clear why Predictlt persisted in many of these practices even after be-

ing confronted repeatedly by CFTC officials who claim unilateral authority to rescind its 

no-action letter.117 
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The no-action letter permits Predictlt to charge fees necessary to cover regulatory com­

pliance and operating costs for a non-profit, academic venture. In this sense, the ratio­

nale behind Predictlt's fee structure is unclear. On the one hand, Predictlt claims to be 

operating at a loss. At the same time, Predictlt charges fees on trades and withdrawals 

that are so high they distort the research value of its data and deter investors from open­

ing accounts on the site. 118 In an interview on Star Spangled Gamblers in October 2021, 

Phillips conceded the market distorting impact of the fees but refused to lower them.119 

Nor has the fee structure satisfied CFTC concerns about whether Predictlt is adhering to 

the terms of its no-action letter. A potential explanation for why Predictlt persists with 

this fee structure is that it is part of a scheme in which Predictlt monetizes its markets and 

its users in coordination with data analytics firm Aristotle and its affiliates. Considering 

that Victoria University has not made money from Predictlt, collecting payments of just 

$2,000 per month for a university subsidiary, Aristotle's business model raises questions 

about the extent to which Predictlt is in fact a non-profit venture. 120 Court rulings and 

journalistic investigations may shed greater light on the details of Predictlt's finances. 

In terms of the contracts on the site, Predictlt has offered betting lines that bear little rela­

tion to the public interest. In its court filing before the Fifth Circuit, the CFTC specifically 

lists 17 markets Predictlt has offered that are "outside of the bounds" of the no-action 

letter.121 One is a market on the number of times U.S. Representative Alexandria Oca­

sio-Cortez would tweet in a random week in March. 122 Victoria University maintains that 

"all markets" identified by the CFTC are "within a reasonable and good faith interpreta-

a,.craWley, hdst,"HowtbTraaeflredicti-011 Mar • ·• · .... · ••• · .. · .. ••··• .• > .·••··.·.·•. • 
•.. Keeneya.ud Chougule, ho§ts: '~Predtctlt's CEQAnswersp.tl VourQuestions, •... a~ P~flg e > am 

bier.s (podtast}1 i~ ()ctober;2021, n • • • • • • • •• • • • • • • • • • 
swers-all:-yo.ur.:.qu.estions/.··· •• • 

····120 .. ·.Bittrf;lbender,·11CFl"¢'s.·P·l"edj£tlt.tlaims fA(lUSO.nHelati-Onship.BetweeflArisJotle•and .•• f'J.~w ~ealaod . 
• • Ur,iiv.ersity,"Casino'.org,o M~rch292~,httpsd/www:~sino~org/news(cftcs-prndic~t-clalms-f~-.· ... · 

{:Us-on-reJationsrrip~betweer1-aristotl.e-and~new-zealand-university/; Chougule, host,. "TheRigb~s 
Problemswifb ~du.cat~dVoters";t~~erfrom.Nightingalearfd.13tlrkertoJ\AgGonagfe,6April.2.023t.·. 
\lictori;:i·•l:Jnh,ersityStatern~nfin 11Predictlt Announc;e.rnents,1'Pr~dictl~, https:1/www:predictit..e>rg/·•· 

··•••.•.··•··•• •. platform-()nhouncerne~ts ·••·. . •• . > > •• •.. . . • •• 
• · ·.12.1~ · Litt~r from McG~nagle to Hyland, 2 March 2023~ 
•. 12.2. Ibid~ • • • • • • • • • • • • 
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tion of the scope of contracts approved by the NAL [no-action letter]."123 For example, 

the market on Ocasio-Cortez's tweets is justified by the university on the grounds that the 

"volume of her Tweets both constitute and relate to significant political events."124 The 

CFTC could have included even more dubious markets Predictlt has offered in the past. 

An infamous example is the market Predictlt offered on whether Trump would dance with 

Caitlyn Jenner at the White House ball. In another case, Predictlt markets may have led 

to death threats against presidential candidate Andrew Yang from someone with a stake in 

the number of times he would tweet. 

Frequent warnings by Predictlt users about the way the company was navigating its polit­

ical risk were dismissed by Predictlt's management. As early as February 2016, Domer, 

one of the most prominent political bettors in the world, 125 began emailing Predictlt his 

concerns about how the site was handling regulatory risk with the CFTC. Domer argued 

that Predictlt was "far too cavalier in blurring the line between predicting politics and 

gambling."126 The following year, the chief counsel of the CFTC's Division of Market 

Oversight questioned Aristotle about "how contracts predicting the number of candidate 

tweets were political event contracts. "127 Chougule echoed these points in a series of 

tweets in 2019 and 2020. He reported that Predictlt's markets on the number of times pol­

iticians were tweeting were controversial to the CFTC, likely because they were not the 

type of markets that "regulators had in mind when they permitted Predictlt." Chougule 

warned that these markets would "invite regulatory scrutiny" and that "regulators would 

use them as an excuse to crack down on Predictlt broadly." Rather than pursuing markets 

that "casts doubt on Predictlt's claim that it is an academic research project," Chougule 

counseled "a more cautious regulatory approach that leads to eventual deregulation of 

• ~2~,'l.etterfrorn Niijhti~ga1e and. ~Jt~~r tcfMl:G~~c)gle, 6 A pin ~~2~ 
124. Jbid. 

," For backgroun •· on Qom er, seep,aronJifield, host,."Ttje . •.. . ···• 
Matketsw/:D9rner,"(hatwjt'1 •. Jraders.(podcast};•26 .. May2022,,.... ............................ ,.....,............,...,................,.,...........,......... 
Bmt;potd.~n,. ?h.e Art-Of tn~.Pump.'', See alsq Oomer's appearan 
https,l/starspangledga0mblers.com/?s:;d9mer. ·.•. . < . · .. ·· 

• . l"v.titterpost;A August202'.l, 6:29 p.m., • •. •• ..• •• ' • ·• ·· . Do 
• tcis/1555320074524770304?s:;20 .. • • • • 
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political prediction markets."128 Around the same time, prominent Predictlt user James 

Altucher publicly questioned Phillips on the "random" nature of Trump tweet markets in 

an interview. Phillips defended the markets without mentioning the regulatory scrutiny 

they were inviting. 129 

Eventually, the CFTC did indeed prohibit the tweet markets as part of a broader review 

of Predictlt's compliance with its no-action letter. This review culminated in an agency 

order to shut down the site. Among the reasons cited by the DMO was that Predictlt's 

"listing of contracts well outside of the scope of Letter 14-130 creates the false impres­

sion that DMO staff has determined that these contracts are acceptable."130 

Kalshi's strategy, meanwhile, was centered around overconfident assumptions that mis­

read the political environment in Washington. Encouraged by their success in gaining 

approval to offer event contracts as a DCM, 131 Kalshi's leadership expressed confidence 

that the CFTC, even under a new Democratic presidential administration, would approve 

their application to off er election markets. 

In their appeals to the CFTC, Kalshi drew attention to the fact that their competitors were 

allowed to operate similar markets without being registered as DCMs. 132 Kalshi may have 

128. TWitte( pos~, 19 M~y ~q20,5:l4 a.fll., https:(ltwitter.c:omfpjchbugule/sta~ .·• ... · ... ·· ·.· ·.·. . ..... . 
• ·tus/12626729~4831625~16;T\A(itterpost, •+Jvne 2:-020)·1:4p p.m., https:/{twitter.com/Qichou~ule/. 
·st.1tus/1267512917831962633?s==2~;Twitter.post,1June2020,l:52p,m.,.https:l/tV11itter:com{· • 

• ··• pich~ugu le/status11267514286454251525?s=20; Twitter pqst, 18 N~Y 2020,lO:O§ p.m .: https:f/ 
•. twitter.cdm/pjchougu le{status/12625652~5460641794?s=20 .. • .F9tfhougul.e's· reflections or1 tryese 
•wal'nings,seeKeeneyanclChot.iguje,·hosts,"How·PredictitGotKnifed!'.Forhacl<groundonChou..:. 
gulg's inv~lvement.in ... p'olit1ca1 iJefting,se; Chpµgu le, /-lowtoMakr .. Moneyf(orrrPoliticarPredktipns: 
A$u1cfe .to.Geaera.ti(Jg High1 St~adyRetu(nsart Predlctlt, 2016,.httpsi/la.cofd/lt7YY0m; .Crawley, 
host, '.'How to Tr~de Prediction Markets a~d Fade PoH~cal ftvpetJ . ·. > • •.• > .. •. }. . . 

129; . "How to S~pplement your Income.with Mgnev aetting with PredictltOrg Co-FounderJ6tu1 Phil-.·• ..• 
\ Jips# ••. • .. • • ... •· .......... •.. . .• •. ••• .•. . ••.. . .. • . •·· • i { 

• ? 130, Letter from .McCJonagletq Hyland, irvtatcl'l 1023 <' . c ··•. . . . .• i . · .. • . . . . < •.. · , 

131.;rlatryStebbings•{host), f/Kalshi <::EoTarek Man spur: Howlo ~·uUdMoats Again~ttncpmbent~; How· 
• ..• ... to HireEngineer~," 20VClpodcast}, 8l5979:S.hhrtps:l{youtu.fie7h7I~~Hn0b28~t=539 .•. . . • . . • 

••••• 132. See for example E~tlV1isho1:ytqSecretaryof theCommissiqn, .Office of the Secret.ariat, CF[C,19 
July 2022, :https://www.cftc:gov/sites/defa ult/files/ff I ings/ptc12.2/08/ptc082422kexdcm001.pdf:. 
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calculated that they would gain first mover advantage as a DCM in a growing election 

market space133 once the CFTC approved their application and their competitors' business 

models were scrutinized by regulators. Instead, Kalshi 's strategy not only failed to win 

approval for the company in its bid to off er election markets, it pushed the CFTC to act 

more urgently and aggressively against a status quo in which Polymarket and Predictlt 

were offering political lines of questionable legality. 

Kalshi's failure to address forthrightly its role in the CFTC's actions against Polymarket 

and Predictlt has undermined not only its standing in the political betting community, but 

also its arguments to regulators. 134 In the 2022 CFTC comments period, at least six com­

ments raised concerns about Kalshi's lobbying regarding its competitors and cited this as 

a rationale for the CFTC to deny Kalshi's election contracts while the agency was revok­

ing Predictlt's no-action letter. 135 

;,,(:ontracw on pof iticalccintrol of Congr~ss avaHable .to USJ>artitipantshave~bee11trading for ne.arly· • 
adecad~. Slnce.2014,>asrrnilar~pntrclctha.s.been availa.blef,of:traaingC>p anunregJ~teredtrading.· 
·V~nuethatpurportstoop,erate1Jndet;3f\Joc:ActionLetteT"thatwas issue-0 bythet:)]visiC>n ofMarkef···.·• 
oversight in20l4l3nd grarited reli.ef 'to operate vvithqut corp plying with a nu,nbeTofaspects of tJi.e· 

• ···•·. .• Commodity Exchange tctand Commfs.si<:mRegulpfions." . . > .• .. . . . .• • ...... · < > . .· • .• 
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Of the many factors that help explain why companies have mismanaged the regulatory 

challenge, one is particularly noteworthy. Executives at the major companies have placed 

inordinate confidence in Washington-based lawyers and lobbyists. 136 While we are not 

entirely privy to the counsel they have received, we believe that the lawyers and lobbyists 

they retained sold these companies on the idea that they had sway with members of Con­

gress and regulators, that their arguments would be well-received in the current political 

climate, and that a low-profile, secretive approach would prove the most prudent course 

of action. 137 

Kalshi's lawyers and lobbyists138 facilitated meetings with members of Congress and the 

CFTC. Between late 2021 and August 2022 alone, Kalshi had some 36 meetings with 

CFTC commissioners and staff. 139 However, these meetings not only failed to convince 

Comrn~nt f9rJrjdustty FHipg?2-,0q2,CfTC, Cornm~nt f\Jo:?9905~ 29 Augusi2022, https:flcom- • . ·. 
·ments~cftc.gov/P~blicComments!ViewC:pmmer,t .. aspx7id=69605&search~ext=;•}"revorKeltQQ~ Com> 
mentfor lnquslry:filing22':Q02,CH(,9qrnm~qtNo:69630,·31.August2022, https:Uco.mtn~nts. 
cftc.govfPul)licComments/Vie\AfComment:aspx?id,;:69630&SearcfTT~xt=:; .. Al~n•PhiHips;Cornment for 

.. ·' ·f nd 4st1yFiliqg 22-002/CFTC, commel'lt. No:. q9598, 29;\µgu~f 2022, nttps://cotllments.cftc:govt Pub} 
• • •• • licComme.nts{\t'iewcorn~ent'.aspx?id=:69598&SearchText=; N~th~Q Prime, Cornment.forJncl4stry .• 

Filir)g22-002, yFTC, Corn mentN(): 695991 29 August;zb22,https}/comm~nts:cftc.gov /Publ1cCom-
\ ' 01ents{V1ewCotnment.asgx?id,;69599&S~archT:ext;: . • . • • • ..•• • .•. • ... • •. · .•.•.. ••.. < > •. 

130,·t()rdjscussion on the cornpanies'reliance .. onlawyer~apalobbyj:;ts,see C:hoµgule, '''lThoughts on . 
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the agency, they may have contributed to a blowback by the Commission against the 

political prediction market industry. In a meeting on August 1, 2022 about the Commis­

sion's decision to shut down Predictlt, Behnam told Phillips that he's "tired of getting 

pressure from others who want to do what you do."140 

While failing to achieve their regulatory goals, reliance on these insiders has saddled the 

political betting industry with allegations of cronyism. These perceptions are fueled by 

the fact that many of the lawyers and lobbyists for political prediction market companies 

previously worked in senior roles at the CFTC. 141 At a time when CFTC commissioners 

are facing criticisms that the agency is too indulgent of industry interests, acquiescing to 

the requests of Kalshi, Polymarket, and Predictlt-all of which retained former CFTC 

officials-risks inviting further allegations of regulatory capture. 

The advice these companies received from their legal and political advisors likely played 

to the instincts of executives who were prone to misjudging the regulatory landscape and 

14Q. Tefri~, ''This.site ~ettJi~fonpoUtical g~mb11ng.j~egulafor5 w~ntirshutdowh:" < > •.. ·.·•··•.• ..•.. < .· . ·•••···· 
·141, See, fore~a111pJe1Abhishek,CpmrnentJorlnqustry Filing~ 22-002; Bru n~t,"~~lshi.Murd~r1 Predic:- • 
• •. tlt";.Bwce,t<>mm:ntforfodustryJiling.22;;002;Henderso~,•cC>mn1entf()r .. lndustryFi.ling22-0Q2; . 
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Mt advispry boardfhairtnanC.hristopherG iancarlo, and Poly111a rketcaunsel J~ rnesMcOona Id .• See .·• ..• 
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who showed little interest in leading grassroots advocacy campaigns on behalf of politi­

cal betting. CFTC commissioners, lawyers, and staff, as an example, made frequent pub­

lic appearances in forums in which they were available for questions and conversation. 

These events proved to be among the most insightful sources of information during our 

study. They provided opportunities for candid, off-the-record exchanges with those close 

to the decision-making process as well as with those in the policy community and in the 

public with an interest in the topic. Yet representatives of the companies rarely attended 

these events. Based on our conversations with executives and lawyers in the space, our 

impression is that they were too quick to assume that CFTC officials were not engaging 

transparently and in good faith in their public appearances, and that engagement in these 

forums was pointless in light of the inside tracks they believed they had. 

At the same time, the companies have failed to invest sufficiently in their advocates in 

the prediction market community. They have provided relatively little support to traders, 

content creators, and analysts in the prediction market community, even though they have 

broken news with limited resources, their analyses have proven prophetic, and their ad­

vocacy has drawn favorable attention in national media. 142 Company executives are rarely 

transparent about their regulatory situation. While asking users for information and sup­

port, they tend to treat user feedback on regulatory matters as more of a chore to manage 

than an invaluable resource. What could have been a hand-in-glove partnership between 

companies and stakeholders in the prediction market space all too often has turned into 

an acrimonious relationship. Resentments and distrust aired on social media and Discord 

groups have spilled into the inboxes of reporters and regulators. Company executives 

have seethed when their users publicly criticized them. User complaints, while sometimes 

impolitic, have proved prescient in the sense that they foresaw how prediction market 

companies' ill-fated regulatory approaches would backfire against the entire community. 

While companies in the space are taking some encouraging steps to engage the prediction 

142/f9rco~erage of the pregictionm~rl<~tcomftiunity,seefo.re~at11pleG~lden, ~'The Art of the 
•. Purnp'.';Courtn~y~ubin,.111nsi<:fethewildsubcult~re.oftraderswl10bet.oneiections,"Ea5tl:"om1 • .•. 
.. . . . .. pony, 7 Novernber 2022, https;llw.wVJ;fa~tcompany.com/9079fi054/inside-the-wild~suhculture~of.: •• •• 
• •.• traders~who-bet-on.:etections: Terris, ~This. site bet big on poUtical.gam b:ling.'\ 
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market community, the aforementioned dynamics generally have not changed. 

Pathways to Liberalization Before the 2024 Elections 

Regardless of how regulations evolve in the space, retail traders will have opportunities 

of varying legal risk to place bets on political outcomes. Off shore, online betting sites and 

sportsbooks are increasingly offering political lines that are accessible to Americans. 143 If 

political betting continues to be one of the most rapidly growing categories, offshore sites 

and sportsbooks may emerge as the largest destination for 2024 election bets. 

From a public interest perspective, it would be an unfortunate development if retail trad­

ers gravitate to off shore books. The business models and incentives of off shore sites make 

it difficult for them to serve the public interest in ways comparable to prediction mar-

kets. Many bookmakers move aggressively to restrict or prohibit gamblers from taking 

positions on political lines if they appear to have an edge in the market. In this respect, 

anti-money-laundering, know-your-customer, and other regulations work to the benefit 

of bookmakers. This is because these regulations give bookmakers the ability to deter 

traders with a perceived edge from using their sites by burdening them with onerous, 

intrusive requests to verify their income, identity, and other information. While there are 

off shore books that are committed to political betting and take high volumes for their 

political lines such as Star Sports and BetOnline, the tradeoff is often big margins and 

prices that are considerably different from the 'crowd wisdom' in prediction markets. The 

transparency, liquidity, and community that allow prediction markets to facilitate price 

discovery, hedging, and other public interest benefits are generally lacking with offshore 

books.144 

The question facing regulators is not whether Americans will have the ability to bet on 

143: Chris\BleJn,''P9litipalBetting.OnJin~: Oddc5, ;lections ~nd •EVe.nt~,#9 Novefub~r 2021,https:// www ... ·, .. • . 

• thesportsgeek.tom/politicdl-betting/ > • • .· ... · .. ·· •.. > • ·.• . ·. · ... < .·.. . . . .. · .. ··.···•··.·.···· V 
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politics, but rather, whether prediction markets will be the main outlet for this activity. 

Liberalization of regulations on political prediction markets before the 2024 elections 

will likely require either an intervention from Congress or the courts, or unprecedented 

reforms across state legislatures. 

Detailed below are pathways for how this could occur. 

Lawsuits 

There are several scenarios in which the courts could intervene to liberalize regulations 

on political prediction markets. 

Plaintiffs associated with Predictlt are suing the CFTC, alleging that the Commission's 

decision to withdraw Predictlt's no-action letter violates the Administrative Procedure 

Act. Plaintiffs are asking the courts to allow the site to "resolve in an orderly manner" its 

existing contracts, such as its 2024 presidential election markets. The Fifth Circuit Court 

of Appeals provided Predictlt with an injunction, allowing the site to continue operating 

while the appeals process plays out. 145 In February 2023, the Fifth Circuit convened a 

hearing to assess the case on the merits. 146 Victoria University and Aristotle have request­

ed no-action relief to off er new markets with higher limits. Meanwhile, the CFTC has 

revoked its 2022 letter that vacated Predictlt's no-action letter. In doing so, the agency 

filed a motion to render the injunction moot and have the appeal by plaintiffs associated 

with Predictlt dismissed. 147 On May 1, the Fifth Circuit denied the motion and clarified 

that the CFTC is enjoined from "closing the Predictlt Market or otherwise prohibiting 

' ·s. Bitte,nhend~rl •• [(.Predictlt§ets Repri~~e,.forN.ow)a~.F;ehruarv1s •. Uquidapon Oeadm,eHalted,11 • 

Caslno.o{g, 26 January 2023,hUps://ww~.c •• • • • •• • • • • • • • • • • • • 
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. ·Cfafkey.•CfTR,~2-5:1124(5tl) C1r. 20~~),https'.. . . .•·.· . .· • · . . · . • • •• • c 
ings/22/22-51124 2::8-2023~mp3 • •• • • • 
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or deterring the trading of Market contracts until 60 days after a final judgment in this 

matter."148 On July 21, the Fifth Circuit ruled that the "CFTC's rescission of the no-ac­

tion letter was likely arbitrary" and remanded for the district court to enter a preliminary 

injunction for Predictlt while considering the case.149 

Although the outcome of the case is uncertain as of this writing, the Fifth Circuit's order 

has had important consequences for political prediction markets. Predictlt is adding new 

names to its contracts on the Republican and Democratic nominees for president in 2024 

and now seems to have permission to roll out new markets. The Fifth Circuit's order may 

also be deterring the CFTC from a confrontational approach with Kalshi that could lead 

to litigation. This is because, as Pham notes in her recent dissent, the Fifth Circuit's order 

"may prevent the Commission from suspending or prohibiting the listing or trading" of 

Kalshi's certified congressional control contracts because Predictlt lists the same con­

tracts. 150 

If administrative appeals do not succeed in the courts, Predictlt and its market service 

provider could consider constitutional challenges. Plaintiffs could argue that political 

prediction markets constitute protected expression under the First Amendment. This 

argument has been advanced by legal scholars dating back at least to 2008 151 and, argu-
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ably, received support in the Supreme Court's recent decision in Citizens United, which 

extended free speech protections to political campaign contributions. 152 

A decision by the CFTC on Kalshi's congressional contracts could also prompt litigation. 

If the CFTC denies its application, a lawsuit by Kalshi would likely contend, among other 

things, that the CFTC ruled incorrectly in its Nadex ruling. 153 If, on the other hand, the 

CFTC approves Kalshi's contracts, consumer advocacy group Better Markets would con­

template a lawsuit. A lawsuit by Better Markets would likely challenge the hedging and 

price discovery value of the contracts, claim that they are illegal gaming, and argue that 

they threaten democracy. 154 

An outcome of these lawsuits could be that the courts limit the CFTC's jurisdiction over 

political event contracts and create a roadmap for how companies can off er election con­

tracts. 

While the issue merits further legal analysis, our research indicates that, in the current 

political environment, regulators would pursue ways to restrict these markets regardless 

of how the courts rule on the CFTC's powers. This is especially true if, as a consequence 

of these legal challenges, election markets fall under the jurisdictions of even more 

heavy-handed regulators than the CFTC. 155 
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CFTC Review 

In January 2023, the Office of Information and Regulatory Affairs released the Fall 2022 

Unified Agenda of Regulatory and Deregulatory actions. Among the contributions related 

to the CFTC is a notice that the CFTC staff "expects to recommend that the Commission 

propose amendments on the regulation of event contracts under Regulation 40.11."156 

In the context of the Unified Agenda's relation to event contracts, Behnam publicly an­

nounced that the agency would "tackle this issue and get a little more prescriptive in 

terms of clarity about what contracts can be listed and what contracts can't be listed."157 

The contracts Kalshi self-certified in June 2023 have meaningful differences from the 

ones it proposed in 2022. The contracts have different position limits for individuals, en­

tities, and eligible contract participants, and permit higher limits for those with a "demon­

strated established economic hedging need." Traders would only be permitted to purchase 

these contracts in multiples of 5,000 at a time. Nine categories of political insiders are 

prohibited from trading, including pollsters and Congressional and campaign staff. 158 Ac­

cording to Mansour, the "analysis and framework" of its revised Congressional contracts 

are informed by the Commission's "feedback" and its "willingness to engage on what 

are perceived to be difficult issues," as well as the "valuable information that the public 

provided during the comment period."159 

• • •• cFTC, 3 Sept~m b~T ~Q08; https://\IVWW.Cftc.go~ /sit~s/defaulttfil~shdc/gmu psfgubli~/@frfederalreg­
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How the CFTC's review will impact the regulatory landscape remains unclear as of this 

writing. On the one hand, CFTC staff appear to be receptive to engagement on the issue. 

CFTC staff have proposed the idea of convening public roundtables about election event 

contracts, reportedly after being influenced by the advocacy campaigns of retail traders 

and others who weighed in on Kalshi's behalf. 16° Consistent with these reports, Behnam 

stated in a May 2023 podcast that the Commission "has to dig in and get stakeholder 

input" on political event contracts. 161 Some of the 24 questions the CFTC has put for­

ward for public comment have not been raised in previous comment periods and speak 

to genuine dilemmas weighing on the Commissioners and staff. Examples include ques­

tions related to the enforceability of position limits, price forming information in election 

contracts, and the Commission's role in cases of suspected market manipulation. 162 The 

current 90-day review may mark a step forward in a path that leads to a rulemaking pro­

cess on event contracts. 

On the other hand, if the current CFTC leadership's actions to date are any indication, 

the agency's willingness to deliberate on the issue is little guarantee that it will ultimately 

be disposed toward political event contracts or inclined to spend political capital to ease 

regulations in this space. 163 In her dissent, Mersinger raises the possibility that the actual 

purpose of the 90-day review "may be simply to give those opposed to the contracts a 

second chance to make their case" and "to suggest additional grounds of attack for com­

menters opposed to the contracts."164 Mersinger also notes that the review is effectively a 
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substitute from a rulemaking process that would "build a foundation for evaluating event 

contracts."165 In Mersinger's view, the "unmistakable take-away for DCMS" in the ab­

sence of a rulemaking process, "is not to expend resources developing innovative event 

contracts because the Commission may randomly subject them to a public interest anal­

ysis without providing any certainty as to the definitions and standards it will apply in 

doing so."166 

Congress 

Congress could pass legislation clarifying its position on prediction markets. The most 

likely opportunity for Congress to act will be in 2023 as part of its deliberations on digital 

asset regulation. A more permanent, though highly improbable, legislative solution would 

involve repeals of pertinent aspects of the Federal Wire Act, Unlawful Internet Gaming 

Enforcement Act, Dodd-Frank Act, and Commodity Exchange Act. 

Particularly in light of the FTX fallout, we see little incentive for members of Congress 

to complicate legislation on digital asset regulation and other pressing issues for the sake 

of a contentious debate over political betting markets. These markets generate a relatively 

miniscule amount of economic activity, campaign contributions, and lobbying pressure 

when compared to other industries. Kalshi appears not to be making a strong lobbying 

push in this respect, as it was previously considering, and the grassroots activism that 

currently exists on behalf of prediction markets is likely insufficient to overcome inertia 

in Congress. 

Insofar as there is appetite on Capitol Hill to act on this issue in the new Congress, we 

believe that the initiative would need to come from the House and Senate Agriculture 

Committees as well as from Massachusetts Senator Elizabeth Warren given her clout in 

the Biden administration and the Democratic Party on related issues. Kalshi's advocacy 

as well as the comments that were submitted on behalf of its proposed contracts appear 

.Hi5. Ibid 
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to have overcome some doubts among Agriculture Committee members and staff about 

the wisdom of approving congressional control markets. The possibility, however, that 

Senator Warren will publicly denounce political event contracts is among the factors that 

creates political risk around any effort to advocate for liberalization of the space. The 

extent to which the Biden administration has been influenced by Senator Warren and her 

office on issues related to financial regulation, consumer protection, and executive branch 

appointments suggests that her position on political event contracts could prove conse­

quential during this presidency. 167 Short of a legislative fix, members of the Agriculture 

committees and other influential members of Congress could pressure the CFTC to lib­

eralize regulations on political event contracts through the leverage they enjoy via their 

oversight, appropriations, and confirmation powers. 

The States 

Initiatives at the state level could introduce political betting within certain areas of the 

country. This effort would require legislative action to revisit laws and norms against 

election betting, which, in some cases, date back to the 19th century. It would also require 

a baseline level of support from important political actors such as state attorneys general, 

secretaries of state, gaming boards, and lottery commissions. 

Recent attempts to offer election betting in West Virginia provides a case study on the 

challenges at the state level. In 2020, West Virginia was poised to become the first state 

to allow betting on U.S. elections when the state's lottery commission allowed FanDuel 

to post odds on the presidential election. Fifteen minutes later, the West Virginia Lottery 
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suspended its approval. Realizing that reports of legalized election betting were more than 

a "joke", Governor Jim Justice lambasted the decision as "humorous" but "absolutely 

ridiculous." Lingering hopes were quashed when the Secretary of State issued a statement 

that betting on presidential elections would violate state law dating back to 1868. "Gam­

bling on the outcome of an election," the statement added, "has no place in our American 

democracy. Not today. Not tomorrow. Not ever. This is a terrible idea."168 Rather than 

challenging state officials, the West Virginia Lottery Director apologized for the "mis­

take," asserting that he lacked the "authority" to approve the betting line. 169 

Non-Enforcement 

Although incumbents in the political prediction market space have been stymied by reg­

ulators, entrepreneurs are innovating faster than law enforcement and tax bureaucracies 

can respond. They are seeking new jurisdictions, not only off shore, but in areas that pres­

ent novel legal questions such as internet sites with a physical presence on Indian reser­

vations. 170 They are facilitating political bets through creative legal structures, such as the 

over-the-counter swaps offered by the American Civics Exchange. Meanwhile, the in­

creasing cohesiveness of the political betting community allows traders to place side bets 

with each other with ease. These bets are often publicized on social media. 171 The govern-

16?. "'Areyc,u l(idding.Me?': J>resid~ntial .B~~ng G~ts ixedFasf.1~ W~stVirginiaK&th~Jirie ~ayre;"CBS • 
. New$ Pittsb~rgh!~ Aprif 2020,https:IIW:w,w.cbsneWs:c0fn7p1ttsburgh/news1presidential-betti?g- •• • 

gets~axed-fast~in-west-virgtnia{:.11westVJrginiaAppr,oves,.Thenrnsapprove.s, Betting.onElections/' 
Waif Street Joumal, 8Apr1L2020, https://ww,vv~ws i.Com/articles/west"'virginia.:aRproves-then-ois.ap-•• 

• • •. • ......... proves-betting-on-elections-11S8o384497 • • : •.··• • . ···•· ·•·•. ; '.> . •... • 
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ment has shown little inclination to crack down against retail traders who are using VPN s 

to trade in offshore political prediction markets like Polymarket and Insight Prediction. 

Political prediction markets with a diversity of contracts could become an accepted fact 

of life, notwithstanding formal legal regimes, if governments prove incapable or unwill­

ing to take enforcement actions in this space. 172 

Recommendations on the Long Game 

Liberalizing regulations on political prediction markets in the United States and creat-

ing regulatory certainty in the space, in all likelihood, will require a long, uncertain, and 

potentially expensive campaign. Achieving this goal by the 2026 midterm elections could 

be a reasonable target, but it also could take considerably longer depending on an array of 

factors. 

Below are areas we suggest prioritizing for those who are committed to the challenge. 

Contribute to CFTC Public Comment Periods 

In the current regulatory framework, the CFTC is the agency best-situated to liberalize 

regulations on political prediction markets. Public comment periods commenced by the 

CFTC on event contracts, gaming, and related issues provide opportunities to deliver 

arguments on behalf of political betting markets directly to the most powerful regula-

tors with jurisdiction over the issue. CFTC comment periods are the rare occasions on 

which senior officials in the U.S. government dedicate time and resources to engage on 

this issue, which is typically niche and rarely breaks into the news cycle. That the CFTC 

is staffed disproportionately by lawyers helps ensure that even long, complex comments 

are considered by government officials who have the training and inclination to engage 

complicated issues deliberately. The questions on which the CFTC seeks public comment 

are highly specific and indicative of the concerns weighing on regulators-concerns that, 
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otherwise, are often not publicized. 

Even during periods when the CFTC leadership is inclined toward inaction, the process 

of submitting comments contributes to the long-term effort to liberalize regulations. 

Formulating responses to the CFTC's questions spurs dialogue and collaboration, which 

leads the political betting community to refine arguments and explore areas of both con­

sensus and disagreement. The comments generate earned media. And in the absence of 

clear polling and other metrics, the quantity, quality, and sources of the comments are 

treated as a barometer of public sentiment on the issue. 

The totality of public comments submitted to the CFTC on event contracts, notably in 

2008 and 2022, are arguably among the most influential body of work that the political 

betting community has produced for the direct consumption of regulators. As seen by 

Mersinger's June 2023 dissent, the comments are already generating momentum for a 

rulemaking process that could legalize political event contracts with more regulatory cer­

tainty. 

Pursue Freedom of Information Act (FOIA) Requests and Litigation 

A small number of bureaucrats with limited democratic accountability play an outsized 

role in shaping regulation in this space. Recent history has shown that prediction market 

companies tend to try to influence them quietly and outside the public eye, even when 

this is not the most promising approach. In their correspondence to the CFTC, for exam­

ple, attorneys for both Kalshi and Aristotle have requested FOIA confidential treatment. 173 

Understanding the dynamics that are influencing regulation of this area will require the 

prediction market community to have greater insight into these deliberations. Previous 

FOIA requests have led to the release of the Iowa Electronic Markets no-action letters 

1'73 .. faulArcMt~elt.oAssistant Secretary of the CHCJo~.•fOl~Matters,29Jutyzo21,fittp~://www.cffc:. 
gov /sites/defaU It/ft lestflHngs/docu mentsf 2022/org~rstAppConf PetReg220223.pdf; K~eney a~d •••••• 

• Chpugul~,.hosts,·''HowPredic.tltGott<n.ifed"; Mi5h9rytoAssisJaritSecretaryoftheCC)mmissionfor•·· 
FOi, Pdvacy~ndSQ nshin~· Acts Comptiance,.U,s. Cornmuoity fut9res TraoJngC(>rn111ission, https:U ••• 
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from the CFTC, Kalshi's DCM application, and Victoria University's correspondence 

with the CFTC related to Predictlt.174 Unredacted documents related to the CFTC deci­

sion-making process on Predictlt, Polymarket, and Kalshi would be particularly illumi­

nating for today's debates. FOIA requests are a promising route to acquiring these docu­

ments, but meaningful disclosure could entail litigation. 

Invest in New Prediction Market Platforms 

To realize the public interest potential of political prediction markets, we believe that 

platforms will need to solve five main challenges: 

• Manage regulation 

• Build reliable technology with appealing products 

• Keep fees low and competitive 

• Off er meaningful lines with sufficient liquidity 

• Cultivate community 

No company, university, or non-profit in recent decades has achieved all five. 

The suboptimal business decisions that Predictlt, Polymarket, and Kalshi have made, in 

our assessment, may have stemmed from the fact that they lacked competitive pressure in 

the market. Each company, in different ways, tried to gain first mover advantage among 

a small pool of competitors in an uncertain regulatory environment. Their strategies were 

understandable but proved imprudent. Greater competition will allow for more innovation 

in all respects, including in the management of political and legal risk. If the number of 

market participants with a diverse array of legal structures grows beyond a certain point, 

enforcement actions in the space will test the limits of regulator capabilities. Greater 

competition from platforms with different models may also, in the aggregate, help realize 

174. fFTC; lll<alshiDCM:AppHca1:ion\ CFTC:;f'~aterjat·R~]easeoJ>ursuapftcf FbrA Requests v\'hi.chfia5 
Been,orJs:LjkeJy~o. B~( the Subject of Future. F?iA Re~uests,"·https:f/www.cftc.gov/foia{repfoi~/ 

· .r foi,:tos.:003· .. l.~trn; CFTC, "ReqJJest fo{No-:ActionbyVicto,:ia lJniv~~sityofWellington," File N~mher: 
21-00011,\11ttps:f/www;.cftc:gov/FOl!foia. freqregue5tinfo;html; CFTC, "Vkt9riaUniversity Comrnu- ••• 
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public interest goals in ways that no individual platform can reasonably do so. 175 

Support Content Creators 

Considering the limited resources at their disposal, content creators in the political betting 

space have made remarkable gains in helping the community realize its own potential. 

They have organized the political betting community, broken news, shared information, 

generated earned media, filed lawsuits, and improved the quality of forecasts emerging 

from traders. 176 Even as political betting analysis breaks into the mainstream discourse, 

the day-to-day coverage content creators in the space provide is unlikely to be matched 

by those outside the community who are not wagering their own money, who are guided 

by myriad incentives, and who possess limited forecasting skills and relevant expertise. 

As of now, the most prominent media assets in the political prediction markets space have 

garnered loyal followings but have not grown enough to conduct a meaningful degree of 

field research, polling, or investigative journalism. This in tum has limited their revenues 

and political clout. 

It would be worth exploring how to increase the number, quality, and reach of content 

creators in the political betting community. The community is a diverse ecosystem that 

includes traders, platform operators, researchers, and forecasters. There is ample oppor­

tunity to increase cohesiveness of the community and its ability to share and disseminate 

information . 
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Sponsor Research on the Regulation of Prediction Markets 

Although data from Predictlt has furthered academic research on political prediction mar­

kets, 177 the novel dilemmas associated with the regulation of political prediction markets 

remains an understudied area. Research and polling on key questions in this space would 

give the prediction market community greater insights and guidance on how to influence 

the political process. 

Below is a research agenda we recommend prioritizing: 

Public Opinion: Why has American public opinion remained resistant to the liberaliza­

tion of political prediction markets even as legalized gaming is expanding in other areas? 

Why is betting on politics often regarded as unseemly? What are the similarities and 

differences in American public attitudes compared to those in other countries like the UK, 

which have more permissive regulatory regimes? What is the source of perceptions that 

political prediction markets impact the integrity of elections? Do concerns about political 

prediction markets differ meaningfully at the federal and state levels? 

Legal and Regulatory Reform: What factors influence the ways Congress, the CFTC, 

and the states approach the issue of political prediction markets? What legal strategies 

stand the greatest chance of moving the debate forward? Is there a First Amendment or 

other constitutional challenge that stands a reasonable chance of inviting judicial inter­

vention on behalf of political prediction markets? What can be done to ensure that in­

dividuals and movements friendly to political prediction markets are represented in key 

regulatory bodies? Are there regulatory reforms that would lend themselves to better 

regulation of prediction markets? Are there jurisdictions that should be explored as safe 

harbors for political prediction markets? 

Economic Purpose: How can political prediction markets be used more widely for their 

1;J,.·L~tterfron,Nightingaleandl3ar.kerJoMc~ohagl~}6April2023;"Resea.-cn•OPPQftuniti.es,1'Pre~ic:. 
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price discovery and hedging functions? What prevents traders and other market partic­

ipants, even in highly liquid markets, from using political prediction markets to hedge 

risk? Can political prediction markets be designed so that political event contracts play 

more of a role in price-basing for commercial transactions? Can political prediction mar­

kets be created that clearly meet the CFTC's economic purpose test by enabling price 

discovery and hedging in the manner of a traditional derivatives market? To what extent 

is it inevitable that retail speculation comprises the overwhelming percentage of market 

activity in political prediction markets? 

Prediction Market Community: Who trades in prediction markets? Who uses insights 

from these markets? Who researches them? What motivates these groups? Where do they 

organize? What impact have they had on the regulation of political prediction markets? 

It is critical that these studies involve a broad array of researchers who can disseminate 

findings to stakeholders across the policy community. Cutting-edge research from the 

academic community has not fully penetrated the political discourse, which may account 

for why regulators still have a limited understanding of these markets' impact on the pub­

lic interest. Part of the solution may involve partnerships between academics and think­

tanks, advocacy groups, and content creators who are better situated than academics in 

shaping the political discourse. 

Engage in Political Campaigns 

The political prediction market space needs elected officials at the federal and state levels 

who believe in this cause enough to spend time, resources, and political capital on the 

issue without the promise of electoral benefits. A PAC and other vehicles would need to 

be established and funded to recruit like-minded candidates, brief them, and provide them 

with the support they need to get elected. Priority should be placed on electing a U.S. 

president and House and Senate Agriculture committee members who will appoint and 

confirm executive branch officials with a mandate to liberalize regulations on political 

betting. 
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