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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

KEVIN CLARKE, et al. §
- §

Plaintiffs, § Cause No. 1:24-cv-00614-DAE
§

v § The Honorable David A. Ezra

COMMODITY FUTURES TRADING §
COMMISSION, §
§
Defendant. §
§
§

CFTC REPLY IN SUPPORT OF MOTION FOR RELIEF FROM REQUIREMENT
THAT PARTIES ENGAGE IN ALTERNATIVE DISPUTE RESOLUTION

Plaintiffs mischaracterize the reason that the parties should be relieved from the
alternative dispute resolution requirement in this case. The futility of ADR in the current
circumstances is the principal issue, not simply the time and resources. The CFTC has already
offered a judgment that gives Plaintiffs all the relief they are entitled to under the Administrative
Procedure Act. The CFTC’s Motion for Judgment on the Pleadings is a request to resolve this
case by having a judgment entered in Plaintiffs’ favor on both counts of their complaint. This is
not a case where the parties are attempting to negotiate a dollar figure to resolve a damages
dispute. In that typical case, requiring ADR makes sense. But here, where the CFTC has
already offered all the relief available to Plaintiffs and the Court can enter the CFTC’s requested
judgment to end this case immediately by ruling on the pending Motion for Judgment on the
Pleadings, it does not make sense to require the parties to engage in and report on ADR efforts.

Plaintiffs suggest that by seeking relief from the ADR requirement the CFTC is

disrespecting the Court and its time. That is wrong, and it is offensive. The Court’s rules allow
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parties to request relief from the standard ADR requirement, and this is a case where relief from
the standard requirement makes sense. Moreover, the fact that the CFTC has asked the Court to
enter judgment in favor of the Plaintiffs shows how serious the CFTC is about conserving the
parties’ and the Court’s valuable time and resources. While it is true that considering the
CFTC’s Motion for Judgment on the Pleadings will require the Court’s time, it is in the end the
most efficient use of the Court’s time. The parties have fully briefed that motion, and the CFTC
believes a ruling in its favor can and should end this case immediately. Moreover, Plaintiffs
dramatically overstate the complexity of the CFTC’s pending Motion for Judgment on the
Pleadings. It is a straightforward request to have the Court enter an order of judgment under the
Administrative Procedure Act in favor of Plaintiffs vacating the two DMO Letters that the are
the subject of Plaintiffs’ complaint.

Plaintiffs ask why the CFTC agreed to the requirement in the scheduling order that the
parties report on ADR efforts by December 15. The answer is straightforward — the language
was part of the Court’s template, and the CFTC believed that the requirement that the parties
engage in ADR would be moot once the Court ruled on the CFTC’s Motion for Judgment on the
Pleadings.

Finally, Plaintiffs misunderstand (or misrepresent) how the CFTC, a federal regulatory
agency governed by five commissioners, is required by law to make decisions and how that
impacts the CFTC’s participation in alternative dispute resolution proceedings. The CFTC is an
independent federal regulatory agency that administers and enforces the Commodity Exchange
Act, 7 U.S.C. §§ 1-26, and accompanying regulations, 17 C.F.R. Pts. 1-190. The CFTC is
composed of and governed by five Commissioners and acts through formal proceedings

undertaken by its constituent members. 7 U.S.C. § 2(a)(2). The CFTC appears in litigation
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through its attorneys, but the Commission’s attorneys do not possess independent authority to
resolve a case on behalf of the Commission. To the extent the Court denies the CFTC’s motion
for relief from the ADR requirement, the CFTC intends to participate in ADR through attorneys
with authority to negotiate the terms of a potential settlement, which would subsequently need to
be presented to and accepted by the Commission.

The CFTC requests an order exempting the parties from the requirement of Local Rule
CV-88 to engage in alternative dispute resolution, and from the requirement in the Scheduling
Order (ECF No. 94) that the parties report on alternative dispute resolution by December 15,
2024. In the alternative, the CFTC requests that the Court stay the deadline for engaging in and
reporting on alternative dispute resolution efforts until the Court has ruled on the CFTC’s
pending Motion for Judgment on the Pleadings.

Respectfully submitted,

/s/ Carlin R. Metzger

Carlin R. Metzger (Illinois Bar No. 6275516)
Assistant General Counsel

Anne W. Stukes (D.C. Bar. No. 469446)
Deputy General Counsel

Martin B. White (D.C. Bar. No. 221259)
Senior Assistant General Counsel

U.S. COMMODITY FUTURES TRADING
COMMISSION

Three Lafayette Centre

1155 21st Street, N.W.

Washington, DC 20581

Phone: (312) 596-0536

Fax: (202) 418-5567
cmetzger(@cfttc.gov
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CERTIFICATE OF SERVICE
I certify that on December 20, 2024, I caused the foregoing document to be served on the Clerk

of the Court using the Court’s CM/ECF system, which will send notice to all counsel of record in
this case.

/s/ Carlin R. Metzger

Carlin R. Metzger,

Assistant General Counsel

U.S. COMMODITY FUTURES TRADING
COMMISSION



